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Highlights 


382S4 Food Addittvo-Aspartamo HMS/FDA issues 
Commissioner's final decision on and approves 
petition for safe use of aspartame* (Part IV of this 
issue) 

38318 Hazardous Waste EPA announces effective dates 
of interim Rnal permitting standards for hazardous 
waste tanks, container storage facilities, piles, 
storage surface impoundments and hazardous 
waste incinerators. (Port VI of this issue) 

38280, Health Care HHS and HHS/HCFA proposes to 

38282 revise and consolidate current rules on Federal 

financial participation in equipment cost under the 
Medicaid Program and HHS supported public 
assistance programs. (2 documents) (Pari 111 of this 
issue) 

38105 Energy Conservation FTC proposes energy 
labeling requirements for pulse combustion and 
condensing furnaces. 

38065 Peanuts USDA/FCIC changes peanut insurance 
program coverage policy from one based on amount 
of insurance to one based on production guarantee. 

38074 Occupational Exposure to Lead Labor/OSHA 
denies petitions for stays of new trigger levels for 
medical removal protection under lead standard 
and gives notice of variance applications and 
interim orders. 

CONTlNUtO msiof 
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Highlights 


38310 Food Assi8tar>ce USOA/FNS announces intention 
to conduct, establishes procedures for. and seeks 
applications to participate in food bank 
demonstration project involving emergency food 
box distribution programs to needy individuals and 
families. (Part V of Ibis issue) 

38081 Radioactive Waste NRC proposes licensing 
requirements for land disposal. 

38226 Minimum Wages Labor/ESA publishes minimum 
wages for Federal and federally assisted 
construction. (Part 0 of this issue) 

38117 Textiles CITA increases import restraint levels for 
certain cotton products from Pakistan and certain 
wool apparel products from Malaysia. (2 
documents] 

38067 Burley Tobacco USDA/ASCS establishes 1980^1 
average market price and 1981-62 penalty rate. 

38116 Trade and Defense Commerce/Sec*y requests 
public comment on guidelines for participation^y 
U.S. Government agencies, employees, and agents 
in international standard-related activities. 

38143 Chemicals HHS/PHS requests public comment on 
13 new chemicals for toxicological testing. 

38115 Exports Commerce/fTA annoimces 9-15-61 
deadline for filing export quota applications for 
unprocessed Western Red Cedar for fiscal year 
1962. 

38073 Cosmetics HHS/FDA reduces reporting 

requirements for voluntary registration of cosmetic 
industry data. 

Privacy Act Document 

36192 PRC 

36196 Sunshine Act Meetings 

Separate Parts of This issue 

36226 Part II, DOL/ESA 

38280 Part III, HHS/Sec*y 

38264 Part IV, HEW/FOA 

38310 Part V, USOA/FNS 

36318 Part VI, EPA 

38322 Part VII, CPSC 
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Agricultural Marketing Service 

RULES 

36068 Lemons grown in Ariz. and Calif. 

36066 Prunes (^ed) produced In Calif. 

Agricultural Stabilization and Conservation 
Service 

RULES 

Marketing quotas and acreage allotments: 

36067 Tobacco (burley); marketing quotas 

Agriculture Defxartment 
See A^cuiture Marketing Service; Agricultural 
Stabilization and Conservation Service; Animal 
and Plant Health Inspection Service; Federal Crop 
Insurance Corporation; Food and Nutrition Service: 
Food Safety and Inspection Service; Rural 
Electrification Administration; Soil Conservation 
Service. 

Animal and Plant Mealtb Inspection Service 
PROPOSED RULES 

Animal and poultry import restrictions: 

36060 Harry S Truman Animal Import Center. 

quarantine period reduced to 3 months 
NOTICES 

Animal and poultry import restrictions: 

36110 Cattle; Harry S Truman Animal Import Center 
applications for special authorization receipt 
deadline and fee schedule 

AntitrMt Diviaion 
NOTICES 

Competitive impact statements and proposed 
consent judgments: 

36163 Time Finance Adjusters 

Arts and Humanities, National Foundation 

NOTICES 

Meetings: 

36191 Inter Arts Panel 

36191 Music Panel 

38191 Visual Arts Panel 

Blind and Other Severely Handicapped, 
Committee For Purchase From 

NOTICES 

38116- Procurement list, 1961; additions and deletions (4 
38119 documents) 

CIvR Rights Commission 
NOTICES 

Meetings: State advisory committees: 

36113 California 

36113 Minnesota 

38113 Rhode Island 

38113 Wisconsin 

Commerce Departnoent 

See also International Trade Administration; 

National Oceanic and Atmospheric Administration. 


NOTICES 

36116 International standards-rclated activiUes; 

guidelines for participation by U.S. Government 
agencies, employees, and agents; inquiry 

Commodity Futures Trading Commission 
NOTICES 

38196 Meetings; Sunshine Act (2 documents) 

Consumer Product Safety Commission 
RULES 

Practice rules; 

36322 Sunshine Act meetings and meetings between 
agency personnel and outside parties 

Defense Department 

NOTICES 

36119 Travel per diem rates; civilian personnel: changes 
Drug Enforcement Administration 

NOTICES 

Registration applications, etc.; controlled 
substances: 

36166 Comely, John Forrest. M.D. 

Ecofiomic Regulatory Administration 
NOTICES 

Consent orders: 

36120 Bass Enterprises Production Co. 

36121 Bill Wilson Oil Co., Inc. 

38122 Grace Petroleum Corp. 

Powerplant and industrial fuel use: prohibition 
orders, exemption requests, etc.; 

38122 Florida Power Corp. 

36123 Gulf States Utilities Co. 

36124 Minnesgasco Energy Center. Inc. 

Education Department 

RULES 

Bilingual education and minority language affairs: 
36079 Desegregation support program: correction 

Educational research and improvement: 

36079 Library research and demonstration program: 

correction 

Employment Standards Administration 

NOTICES 

36226 Minimum wages for Federal and federally-assisted 
construction; general wage determination decisions, 
modifications, and supersedeas decisions 
(Alabama, Alaska, Ai^ansas. Arizona. Colorado, 
Connecticut. Hawaii, Idaho. Louisiana, Minnesota, 
Missouri. Nevada. New York, North Dakota. 
Oklahoma. Pennsylvania. Tennessee. Texas. Utah, 
and Wyoming) 

Eriergy Department 

See Economic Regulatory Administration: Federal 
• Energy Regulatory Commission; Hearings and 
Appeals CHfice. Energy Department. 
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Environmental Protection Agency 
RULES 

Hazardous waste: 

38318 Treatment, storage, disposal, and incinerator 

facilities, standards for owners and operators; 
consolidated permit regulations; Interim rule and 
request for comments; confirmation of effective 
date 
Nonccs 

Environmental statements: availability, etc.; 

38139 Agency statements: weekly receipts 

38140 H. W. Pirkey Power Plant and South Hallsville 
surface lignite mine. Texas; scoping meeting 

Equal Employment Opportunity Commission 
NOTICES • 

38196 Meetings; Sunshine Act 

Federal Crop Insurance Corporation 

RULES 

Crop insurance: various commodities: 

3806S Peanuts: interim 

Federal Energy Regulatory Commission 

NOTICES 

Hearings, etc: 

3812S Cabot Pipeline Corp. 

38125 Central Utah Water Conservancy District 

38126 Consolidated Gas Supply Corp. 

38126 East Tennessee Natural Gas Co. 

38126 Eastern Shore Natural Gas Co. et aL 

38127 Edgington Oil Co.. Inc. 

38127 El Paso Natural Gas Co. 

38129 Foster. Margery Somers 

38127 Iowa Public Service Co. 

38128 Long Lake Energy Corp. 

38129 Michigan Wisconsin Pipe Line Co. 

38129 Midwestern Gas Transmission Ca 

38130 Mississippi River Transmission Corp. 

38130 Natural Gas Pipeline Co. of America 
38130 Pacific Power & Light Co. 

38130 Philadelphia Electric Co. 

38131 Sea Robin Pipeline Co. 

38131 Sun Ventures. Ltd. 

38131 Tennessee Gas Pipeline Co. 

Natural Gas Policy Act of 1978: 

38132 lurisdicHonal agency determinations; Midland 
Gas Corp. 

Small power production facilities; qualifying status; 
certification applications, etc.: 

38128 Last Chance Canal Co. 

Federal Home Loan Bank Board 

NOTICES 

38196 Meetings; Sunshine Act 

Federal Maritime Commiasion 
NOTICES 

38196 Meetings: Sunshine Act 

Federal Reserve System 

NOTICES 

Applications, etc.: 

38140 Citizens Dimension Bancorp. Inc. 

38140 CTS Bancorporation 

38141 First National Financial Corp. 

38141 Florida National Banks of Florida. Inc. 

38141 Packwood Financial. Inc. 


38141 Sheridan Bancorp. Inc. 

38142 Twin Cities Financial Services. Inc. 

38142 Union Planters Corp. 

38142 Wilmont Bankshares. Inc. 

Bank holding companies; proposed de novo 
nonbank activities: 

38140 Mid-Continental Bancorporation. Inc. 

NOTICES 

38196, Meetings; Sunshine Act (2 documents) 

38197 

Federal Trade Commission 

PROPOSED RULES 

Appliances, consumer energy cost and 
consumption information in labeling and 
advertising: 

38105 Furnaces, pulse combustion and condensing 

Food ar>d Drug Administration 

RUUS 

Cosmetics: 

38073 Registration and filing, voluntary, of product 
establishments and industry data: reduction of 
reporting requirements 

Food additives: 

38072 Fish protein isolate 

NOTICES 

Environmental statements; availability, etc.: 

38142 Headquarters laboratoiy facilities. Beltsville, Md. 

* Food additives, petitions tiled or withdrawn: 

38284 Aspartame 

Food and Nutrition Service 
NOTICES 

Food distribution programs: 

38310 Demonstration project: USDA-donated foods to 

food banks for use in emergency food box 
distribution to needy individuals and families 

Food Safety and Inspection Service 
RULES 

Meat and poultry inspection, mandatory: 

38070 Official marking devices; hexagon-shaped brands 

for imported horsemeat and other equines 

Health and Human Services Department 

See also Food and Drug Administration; Health 
Care Financing Administration: National Institutes 
of Health; Public Health Service. 

PROPOSED RULES 

38280 Public assistance programs; equipment acquisition 

Health Care Financing Administration 

PROPOSED RULES 

Medicaid: 

38282 Public assistance programs; equipment 
acquisition 

Hearings and Appeals Office, Energy Department 
NOTICES 

38132 Special refund procedures; implementation and 
inquiry 

Indian Affairs Bureau 

RULES 

38074 Sioux benefits payment: eligibility criteria and 
application procedures: correction 
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NOTices 

Environmental statements: availability, etc.: 

3B144 Mount Tolman open-pit coppe^molybdenum 

mine 

interior Department 

See Indian Affairs Bureau: Land Management 
Bureau. 

International Trade Administration 

Nonccs 

Antidumping: 

36113 Precipitated barium carbonate &om West 

Germany 

38114 Strontium nitrate from Italy 
Export quota allocations: 

38115 Western red cedar, unprocessed; deadline for 
filing applications for 1982 FY 

Senior Executive Service: 

38115 Performance Review Board; membership 

Interstate Commerce Commission 

NOTICES 

38149 Long and short haul applications for relief 
Motor carriers: 

38150 Fuel costs recovery, expedited procedures 

38148 Intercorporate hauling operations; intent to 

engage in 

38150- Permanent authority applications (3 documents) 

38161 

38150 Permanent authority applications; operating 

rights authority republication 
38152 Permanent authority applications; restriction 

removals 

Justics Department 

See Antitrust Division: Drug Enforcement 
Administration. 

Labor Department 

See also Employment Standards Administration; 
Mine Safety and Health Administration; 
Occupational Safety and Health Administration; 
Pension and Welfare Benefit Programs Office: 
Wage and Hour Division. 

NOTICES 

Adjustment assistance: 

38189 American Handling Equipment Inc., et al. 

38190 Metal Products Co. 

38190 Redwood City Knitting Mills. Inc. 

Meetings: 

38167 Trade Negotiations and Trade Policy Labor 
Advisory Committee 

Land Management Bureau 

RULES 

Public land orders: 

38079 Nevada and Arizona: correction 

NOTICES 

Applications, etc.: 

38146 New Mexico 
Clagsification of lands: 

38145 Idaho 

Environmental statements: availability, etc.: 

38147 Powder River coal region, Wyo. and Mont.; 
leasing of Federal coal; hearings; amendment 

Meetings: 

38145 Idaho Falls District Crazing Advisory Board 

38146 Lewistown District Advisory Council 

38144 Safford District Advisory Council 


Wilderness areas; characteristics, inventories, etc,: 
38146 Montana 

Merit Systems Protection Board 
NOTICES 

38191 DIGEST; availability; call for riders 
Mine Safety and Health Administration 

NOTICES 

Petitions for mandatory safety standard 
modifications: 

38167 C.M. & W. Coal Co., Inc. 

38167 Price River Coal Co. 

38168 Ray Lucas & Partners Coal Co. 

38168 Youngstown Mines Corp. 

National Institutes of Health 

NOTICES 

Meetings: 

38143 Cancer Research Manpower Review Committee 

38143 Heart. Lung, and Blood National Advisory 

Council 

National Mediation Board 

NOTICES 

38197 Meetings; Sunshine Act 

National Oceanic arid Atmospheric 

Administration 

NOTICES 

Marine mammal permit applications, etc.: 

38115 Sea World, Inc. 

National Transportation Safety Board 
NOTICES 

38192 Accident reports, safety recommendations and 
responses, etc.; availability 

Nuclear Regulatory Commission 
PROPOSED RULES 

38081 Radioactive wastes: specific requirements for 
licensing land disposal 
NOTICES 

Applications, eta: 

38192 Metropolitan Edison Co. et al. 

38192 Public Service Electric A Cas Co. et al. 

Occupational Safety and Health Administration 
RULES 

Health and safety standards: 

38074 Lead; occupational exposure standards; trigger 
levels for medical removal protection petition 
denied: variance applications; interim orders; 
republication 
PROPOSED RUUS 
Health and safety standards: 

38108 Hazardous materials standards: advance notice: 

extension of time 
NOTICES 

38168 State plan staffing levels: benchmarks 

Pension and Welfare Benefit Programs Office 

NOTICES 

Employee benefit plans: prohibited transaction 
exemptions: 

38171 Construction Industry Retirement Plan of 

Rockford, III. 

38173 Dial Import Corp. 
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38187 

38188 
38176 
38178 
38180 

38182 

38183 
38185 
38170 
38169 
38175 


38192 


38192 


38143 


38111 

38111 


38193 

38194 


38195 


38111 

38112 
38112 


38117 

38117 


Gordon Food Service, Inc. 

Hancock Manufacturing Co., Inc. 

|oliet Medical Group. Ltd 

Lloyda Bank California 

Merrill Lynch Realty Management, Inc. 

Metex Corp. 

Norris, MdLaughlin ft Marcus, P.A. 

Pay Less N.W. Profit Sharing Plan 
Satloff, Aaron. MD., P.C 
T. Rowe Price Associates. Inc. 

205 Columbia Corp. ei al. 

Postal Service 

NOTICES 

Electronic computer originated mail system: 
proposed telecommunications connection 
arrangements: inquiry extension of time 

Postal Rate CommisskHi 
NOTICES 

Privacy Act: systems of records: annual publication 

Public Health Service 
NOTICES 

National toxicology program: 

Chemicals nominated for toxicological testing: 
inquiry 

Rural Electrification Administration 
NOTICES 

Environmental statements; availability, etc.: 
Colorado-Ute Electric Associatioa Inc, 

Wheat Belt Public Power District Sidney, Nebr. 

Securities and Exchange Commission 
NOTICES 

Self-regulatory organizations; proposed rule 
changes: 

Boston Stock Exchange. Inc. 

New York Stock Exchange, Inc. 

Small Business Administration 
NOTices 

Disaster loan areas: 

California 

Soil Conservation Service 
Nonces 

Environmental statements; availability, etc.: 
Magoon Creek Natural Area RCftD Measure, 
Mi^lgan 

Oregon County R-4 School Critical Area 
Treatment RCftD Measure, Missouri 
Ritter Bay Public Water-Based Recreation RC&D 
Measure, South Dakota 


Wage and Hour Division 
NOTICES 

38190 Learners, certificates authorizing employment at 
special minimum wages 


MEETINGS ANNOUNCED IN THIS ISSUE 


ARTS AND HUMANtriES. NATIONAL FOUNDATION ON 
38191 Inter Arts Panel Folk Arts Section. Washington. 

D.C. (partially open], 8-13 and 8-14-81 
38191 Musical Advisory Panel Opera-Musical Theatre 
Section, Washington, D.C (closed) 8-19 through 
8 - 21 ^ 

38191 Visual Arts Advisory Panel Washington. D.C. 
(closed). 8-12 and 8-13-81 

CIVIL RIGHTS COMMISSION 

38113 California Advisory Committee. Sacramento, Calif, 
(open). 8-13 and 8-14-81 

38113 Minnesota Advisory Committee, St. Paul Minn, 
(open), 8-21-81 

38113 Rhode Island Advisory Committee, Providence. R.I. 
(open), 8-12-81 

38113 Wisconsin Advisory Committee, Milwaukee, Wis. 
(open), 8-11-81 

HEALTH AND HUMAN SERVICES DEPARTMENT 
National Institutes of Health— 

38143 Cancer Research Manpower Review Committee, 
Beihesda. Md. (opien), 9-24-81 

38143 National Heart. Lung and Blood Advisory Council, 
Manpow^cr and Research Subcommittees, Bethesda, 
Md. (open), 9-23 through 9-28-81 

INTERIOR DEPARTMENT 
Land Management Bureau— 

38145 Idaho Falls District Grazing Advisory Board. Idaho 
FaUs. Idaho (open), 9-1-81 

38144 Safford District Advisory Council Salford. Ariz. 
(open). 8-27-81 

LABOR DEPARTMENT 

38167 Labor Advisory Committee for Trade Negotiations 
and Trade Policy. Steering Subcommittee, 
Washingtoa D.C. (closed). 8-4-81 

HEARINGS 

INTERIOR DEPARTMENT 
Land Management Bureau— 

38147 Land in Wyoming and Montana, draft 

environmental impact statement, Casper, Wyo.. 
7-30^; Billings Mont., 8-19-81 and Broadus. 
Mont., 8-20-81 


Textile Agreements Implementation Committee 
NOTICES 

Cotton textiles; 

Pakistan 
Wool textiles: 

Malaysia 
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Rules and Regulations 


Fodera) RagUter 
VoL 46. Na 142 
Friday. July 24, 1961 


IMS 99Cbon of the FEDERAL REGISTER 
contains regulatory documents having 
gerwral applicaMfty and legal effect, most 
of which are keyed to and codMed in 
the Code of Federal Regulatkms. which is 
published under 50 tides pursuant to 44 
U.S,C 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are Isted in the 
first FEDERAL REGISTER issue of euch 
month. 


DEPARTMEMT OF AGRICULTURE 
Federal Crop Insurance Corporation 
7 CFR Part 425 
I Amendment Na 31 

Peanut Crop Insurance Regulationa 

AGENCY: Federal Crop Insurance 
Corporation. 

action: Interim Hnal rule. 


summary: This rule amends the Peanut 
Crop Insurance Regulations effective 
with the 1981 and succeeding crop years 
by changing the peanut insurance 
program from one base on an amount of 
insurance to one based on a production 
guarantee. 

This amendment will become 
effective immediately for all present 
peanut crop insurance policyholders 
whose 1981 crops are protected by the 
Federal Crop Insurance Corporation 
unless the policyholder informs the 
Corporation in writing within 30 days 
after receiving notification by 
conversion letter of the policy changes 
that he desires to remain under the old 
policy provisions for the 1981 crop year. 
This amendment is necessary to relieve 
a restriction imposed on peanut crop 
insurance policyholders in the 1980 crop 
year brought about by the short crop of 
peanuts which led to greatly increased 
prices per pound for peanuts sold as 
buyers competed for the available crop. 
The resulting high prices reduced and. in 
some cases, eliminated indemnity 
claims under the provisions of the 
current peanut crop insurance policy 
due to the provisions of the policy which 
provide for coverage based on the total 
value of the productioxL 

This amendment is promulgated under 
the authority contained in the Federal 
Crop Insurance Act, as amended. 


EFFECTIVE DATE: This interim final rule 
is effective July 24.1981. 

COMMENT PERIOO DATES: The Federal 
Crop Insurance Corporation is soliciting 
public comment on this interim final rule 
for a period of eo days following 
publication. Written comments, data, 
and opinions must be submitted not 
later than September 22,1981. to be sure 
of consideration. 

ADDRESS: Written comments on this 
Interim final rule should be sent to the 
Manager. Federal Crop Insurance 
Corporation, U.S. Department of 
Agriculture, Washington. D.C. 20250. 

FOR FURTHER INFORMATION CONTACT: 
Peter F. Cole. Secretary. Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington. D.C. 20250. 
tel^hone 202-447'^3325. 

Ttie Draft Impact Analysis describing 
the options considered in developing 
this interim final rule and the impact of 
implementing each option is available 
from the above-named individual 
SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established in Secretary's 
Memorandum No. 1955 (August 25. 

1978). and has been classified as "not 
significant." 

Wayne A. Fletcher, Acting Manager of 
the Federal Crop Insurance Corporation 
(FdC). has determined that an 
emergency situation exists which 
warrants less than a 60-day comment 
period on this action because peanut 
producers having crop insurance 
protection under the present peanut 
insurance policy may ultimately have 
little or no protection under current 
market conditions if last year's loss 
conditions are repeated. Each individual 
policyholder is to be contacted to have 
the program change explained in 
sufficient time to permit the policyholder 
to choose between the old or new policy 
before potential losses occur. 

Pursuant to the administrative 
provisions in 5 U.S.C 553. it is found 
upon good cause diat notice and other 
public procedure with respect to this 
interim final action are impracticable 
and contrary to the public interest; and 
good cause is found for making this 
action effective less then 30 days after 
publication in the Federal RegUter. 

Comments have been solicited for 60 
days after the publication of this 
doounent and this interim action will 
be scheduled for review so that a final 
document discussing comments received 


and any amendments required can be 
published in the Federal Register as 
soon as possible. 

All written submissions made 
pursuant to this action will be available 
for public inspection in the Office of the 
Manager during regular business hours. 
Monday throu^ Friday. 

The review date for this action has 
been established as September 22.1961. 

The Acting Manager of FQC has also 
determined Uiat (1) this action is not a 
major rule as defined by Executive 
Order No. 12291 (February 17.1981). (2) 
this action does not increase the Federal 
paperwork burden for individuals, small 
businesses, and other persons in 
accordance with the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C Chapter 35). and (3) this action 
conforms vrith the authority contained 
in the Federal Crop Insurance AcL as 
amended (7 U.S.C 1501 et segj. and 
other applicable law. 

The title and number of the Federal 
Assistance Program to which this 
amendment applies is: Title—Crop 
Insurance: Number 10.450. This action 
will not have a significant impact 
specifically on area and community 
development therefore, review as 
established by the Office of 
Management and Budget (OMB) Circular 
A-95 was not used to assure that units 
of local government are informed of this 
action. 

The Information gathering and 
recordkeeping requirements of the 
regulation s to which this amendment 
applies (7 CFR Part 425) have been 
approved by OMB under the following 
control numbers: RMS OMB NBR; 0563- 
OOOl; 0663-0003:0503-0007. 

Background. 

The present peanut crop insurance 
program establishes coverage in terms 
of amounts of insurance. This is arrived 
at by multiplying the classification 
yields (as pounds per acre) by the 
applicable average quota support price 
per pound for peanuts. This method 
worked well until the 1980 crop year 
when, because of adverse weather 
conditions, peanut production was 
considerably below normal and buyers 
competed for available peanuts at 
substantially higher prices. 

Under the provisions of the present 
peanut crop insurance program, 
indemnities are computed by subtracting 
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the value of the total production from 
the amount of insurance* 

Simply slated, the peanut crop 
insurance policy is expressed In a dollar 
guarantee and the claim for indemnity 
must reflect any monies received from 
the crop. Because of the short crop/high 
price situation last year resulting in 
substantially higher prices being paid 
per pound than normal claims for losses 
were reduced or in some cases 
eliminated. 

The potential for the same price 
situation exists during the 19B1 crop 
year with peanuts presently being 
contracted for delivery at harvest for 
29.5 to 36.5 cents per pound, based on 
the average quota support grade. Market 
prices like these are from 130 to 160 
percent of the national average quota 
support price per pound of 22.75 cents. 
Given these circumstances, the 
calculated pound guarantees for the 
1961 crop year peanuts could be reduced 
23 to 38 percent under the present policy 
depending on the actual amount and 
quality of production contracted. The 
peanut crop insurance program cannot 
operate equitably under such a quota 
support price/market price imbalance. 

To correct this inequity. FCIC is 
changing the peanut crop insurance 
program from one based on an amount 
of insurance to one based on a 
production guarantee. In view of the 
potential for a short crop/high price 
situation again during the 1981 crop 
year. FCIC is amending the peanut crop 
insurance program, effective 
immediately. All present peanut crop 
insurance policyholders «^1 be affected 
by this change unless the policyholder 
notifies FCIC in writing, within 30 days 
of receiving a letter of conversion 
explaining the changes, that he desires 
to remain under the old policy 
provisions for the 1981 crop year. All old 
policies will be converted to the new 
policies effective for the 1982 crop year 
notwithstanding the election for the 1981 
crop year. This action will not increase 
the liability for the 1881 crop year and 
no change is required in the rates for 
such insurance. 

Under the authority contained in the 
Federal Crop Insurance Act as 
amended (7 U.S.C 1501 et seq.y the 
Federal Crop Insurance Corporation 
hereby amends the Peanut Crop 
Insurance Regulations (7 CFR Part 425) 
as published in the Federal Register on 
Wednesday. November 28,1979. at 44 
F.R. 67953-67960. effective with the 1981 
crop year. This amendment provides 
that (1) the peanut crop insurance 
program is converted horn one based on 
an amount of insurance to one based on 
a production guarantee, (2) the 
applicable pounds per acre shown on 


the actuarial table is the production 
guarantee per acre, (3) the applicable 
average quota support price for peanuts 
is designated as the price for computing 
indemnities, and (4) the production to 
count %vill be adjusted for quality (up or 
down) using the relationship between 
value per pound (not counting any 
premium value per pound paid due to 
the current market conditions) and the 
average quota support price per pound. 

It has l^n determined that this action 
does not constitute a review as to the 
need, currency, clarity, and 
effectiveness of these regulations under 
the provisions of Secretary's 
Memorandum No. 1955 (August 25. 

1978), and "Improving Government 
RegulaUons" (43 F.R. 50986). That 
review will be completed prior to the 
sunset review date of November 28, 

1984. 

Interim Final Rule 

Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act. as amended (7 U.S.C 1501 et se^.), 
the Federal Crop Insurance Corporation 
hereby amends the Pean ut Cr op 
Insurance Regulations (7 CFR ^rt 425), 
effective with the 1961 crop year, in the 
following instances: 

1. In i 425.7(d), section 4 of the Peanut 
Crop Insurance Policy is revised to read 
as follows: 

§ 42S.7 T?>e appacstion and poOcy. 

• • • • • 

(d) • • • 

PEANUT CROP INSURANCE POUCY 

• • • • • 

4. COVERAGE LEVELS, PRODUCTION 
GUARANTEES, AND PRICES FOR 
COMPUTING INDEMNITIES, (a) For each 
crop year of the contract, the pit^uction 
guarantees, coverage levels, and price(s) at 
which indemnities shall be computed shall be 
those shown on the actuarial table. 

(b) The production guarantee per acre shall 
be r^uced by 20 percent for any unharvested 
acreage. 

2. In S 425.7(d) section 5 of the Peanut 
Crop Insurance Policy is revised to read 
as follows: 

§ 425.7 The application and policy. 

• • • • • 

5. ANNUAL PREMIUM, (a) The annual 
premium is earned and payable at the time of 
planting and the amount thereof shall be 
determined by multiplyins the insured 
acreage tiroes the applicable premium per 
ac;;p, times the insult's share at the time of 
planting, times the applicable premium 
adiustment percentage In subsection (c) of 
this section. 

• • • • • 

3. In i 425.7(d) section 8 of the Peanut 
Crop Insurance Policy is revised to read 
as follows: 


i 42S.7 The application and policy. 

• « • • • 

& CLAIM FOR INDEMNITY, (a) It shall be 
a condition precedent to the pa>anent of any 
indemnity t^t the insured (1) establish the 
total production of peanuts on the unit and 
that any loss of production was directly 
caused by one or more of the insured causes 
during the insurance period for the crop year 
for which the indemnity is claimed and (2) 
furnish any other information regarding the 
manner and extent of loss as may be required 
by the Corporation. 

(b) Indemnities shall be determined 
separately for each unit The amount of 
indemnity for any unit shall be determined by 

(1) roulti^ying the insured acreage of peanuts 
on the unit by the applicable production 
guarantee per acre, which pit^uct shall be 
the production guarantee for the unit, (2) 
subtracting therefrom the total production of 
peanuts to be counted for the unlL (3) 
multiplying the remainder by the applicable 
price for computing Indemnities, and (4) 
multiplying the result obtained in step (3) by 
the insured share: Provided That if the 
premium computed on the insured acreage 
and share Is more than the premium 
computed on the reported acreage and share, 
the amount of indenmity shall be computed 
on the insured acreage and share and then 
reduced proportionately. 

(c) The total production to be counted for a 
unit shall be determined by the Corporation, 
and shall include all threshed and appraised 
production as follows: 

(1) Threshed production shall be the net 
weight in pounds shown on the United States 
Department of Agriculture **Inspection 
Certifleate and Sales Memorandum.** 

(2) If, due to insurable causes any peanuts 
are damaged or the value per pound 
(excluding any premium value) is greater 
than the applicable average Quota support 
price, the total production to be count^ shall 
be adjusted for quality by (i) dividing the 
value per pound for tlw insured type of 
peanuts (excluding any premium value per 
pound In excess of (he value per pound) as 
determined by the Corporatioa by the 
applicable average quota support price per 
pound and (ii) mdtiplylng the restill thus 
obtained by the number ^ pounds of such 
production. 

(3) Appraised production to be counted 
shaO indude (i) any appraisals made by us 
for potential pi^uction on harvested acres, 
for uninsured causes of loss, and for poor 
fanning practices, (ii) not less than the 
applicable guarantee for any acreage which 
is abandoned or put to another use without 
our prior written consent or damaged solely 
by an uninsured cause. 

(d) The appraised potential production for 
acreage for which consent has been given to 
be put to another use shall be counted as 
production in determining the amount of loss 
under the contract However, If consent is 
given to put acreage to another use and the 
Corporation determine that any stHih acreage 
(1) is not put to another use before harvest of 
peanuts Incomes general in the county. (2) is 
harvested, or (3) Is further damaged by on 
insured cause before the acreage is put to 
another use. the indemnity for the unit shall 
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be determined without regard to such 
appraisal and consent 

(e) To enable us to determine the net 
wei^t of production of any peanuts for 
which a United States Department of 
Agriculture "Inspection Certificate and Sales 
Memorandum** has not been Issued, we shall 
be given the opportunity to have such 
peanuts inspected and graded before they are 
disposed of by the insured. If the insured 
disposes of any production without giving the 
Corporation the opportunity to have the 
peanuts inspected and graded the grosa 
weight of such production shall be used in 
determining total production to count 

4. In ( 425.7(d), section 10 of the 
Peanut Crop Insurance Policy is revised 
to read as follows: 

i 425.7 The appilcetlon and poScy. 

• • • • • 

la TRANSFER OP RIGHT TO 
INDEMNITY ON INSURED SHARE. If the 
insured transfers any part of the insured 
share during the crop year, the iiuured may 
transfer the right to an indemnity on an 
approved form. The Insured shall be Liable for 
the premium if such form is or is not 
executed. If such form is executed the 
transferee shall have the same rights and 
responsibilities as the origiruil insured for the 
current crop year. 

5. In S425.7(d). subsection (d) of 
section 12 of the Peanut Crop Insurance 
Policy is revised to read as follows: 

i 425.7 The appAcatkKi and policy. 

• • • • • 

12. UFE OF CONTOACT: 

CANCELLATION AND TERMINATION. 

• • • • • 

(d) In the absence of a notice from the 
insured to cancel, and sub|ect to the 
provisions of subsections (a), (b), and (c) of 
this section, and section 7 of Appendix A, the 
contrset shall continue in force for each 
succeeding crop year. 

{425.7 (Amended) 

d In { 425.7(d), the Appendix to the 
Peanut Crop Insurance Policy which 
appeared at 44 FR 67959 (Nov. 28,1979) 
and which was entitled **AdditionaI 
Terms and Conditions** is designated as 
“Appendix A—Additional Terms and 
Conditions'*. 

7, In S 425.7(d], in App^mdix A to the 
Peanut Crop Insurance Policy, adopted 
at 44 FR 67^, section 5(d} is revised to 
read as follows: 

5. CLAIM FOR AND PAYMENT OF 
INDEMNITY. 

• • • • • 

(d) In the event that any claim for 
in^mnity under the provisions of the 
contract is denied by the Corporation, an 
action on stich claim may be brought against 
the Corporation under the provisions of 7 
U.S.C 1506(c), as amended: Provided, that the 
same is brou^t within one year after the 


dale notice of denial of the claim is mailed to 
and received by the insured. 

• • • • • 

6. In S 425.7(d). in Appendix A to the 
Peanut Crop Insurance Policy, section 6 
is revised to read as follows: 


6. SUBROGATION. The Insured (including 
any assignee or transferee) assigns to the 
Corporation all rights of recovery against any 
person for loss or damage to the extent that 
payment hereunder is made by the 
Corporation. The insured Iherrafter shall 
execute aU papers required and take 
appropriate action as may ba necessary to 
secure such rights. 

9. In i 425.7(d), in Appendix A to the 
Peanut Crop Insurance Policy, section 
8(a) ii revised to read as follows: 

• • • • • 

a COVERAGE LEVEL AND PRICE 
ELECTION, (a) If the insured has not elected 
on the application a coverage level and price 
at which indemnities shall be computed from 
among those shown oo the actuarial table, 
the coverage level and price election which 
shall be applicable undtf the contract, and 
which the insured shall be deemed to have 
elected, shall be as provided on the actuarial 
table for such purposes. 

• • • • • 

(Secs. 506,516, Pub. L. 75-430, 52 Stat 72, as 
amended (7 VS.C. 1506^ 1516)) 

Approved by the Board of Directors on 
April 21.1961. 

Peter F, Cola, 

Secretary, Federal Crop Ineurance 
Corporation. 

Dated: Iuly6,1961. 

Approved by: 

Wayne A. Fletcher. 

Acting Manager. 

IFS Doc si-aessi nwd T-asai: s:4s MR} 
aiujNo cooc »4ia-es-H 

Agrfcuttural Stabilization and 
Conservation Service 

7 CFR Part 726 

lArodtl) 

Burley Tobacco 1972-73 and 
Subsequent Marketing Years; 1960-61 
Average Market Price and 1961-62 
Penalty Rate 

agency; Agricultura) Stabilization and 
Conservation Service, Agriculture. 
action; Pinal rule. 

summary: This final rule sets forth the 
average market price received by 
producers for their 1980-61 marketings 
of burley tobacco and the penalty rate 
per pound for excess marketings of 
burley tobacco during the 1981>62 
marketing year. Marketing quota 
penalties are prescribed by Section 314 
of the Agricultural Adjustment Act of 
1938, as amended. 


EFFECTIVE DATt July 24,1981. 

FOR FURTHER INFORMATION CONTACT; 
Hany 0. Millner, Agricultural Program 
Specialist, Production Adjustment 
Division. Agricultural Stabilization and 
Conservation Service, USDA-ASCS, 

P.O. Box 2415. Washington, D.C 20013, 
(202) 447-7935. The Final Impact 
Statement covering this final rule is 
available on request fiom Harry D. 
Millner, 

SUPPUEMENTARY INFORMATION: This 
final rule has been reviewed under 
USDA procedures required by Executive 
Order 12291. and has been classified as 
**not major.** This final rule has been 
classified as **not major'* since it will not 
have an annual effect on the economy of 
$100 million or more. 

This action will not have a major 
Impact spedflcally on area and 
community deveiopmenL Therefore, 
review as established by Office of 
Management and Budget (0MB) Circular 
A-95 was not used to assure that units 
of local government are informed of this 
action. 

Section 314 of the Agricultural 
Adjustment Act of 1938, as amended, 
requires that marketing quota penalties 
be assessed whenever tobacco is 
marketed in excess of the marketing 
quota established for the farm on which 
the tobacco is produced. Section 314 of 
the 1938 Act further provides that the 
rate of penalty shall be 75 percent of the 
average market price for the preceding 
marketing year. This final rule sots forth 
the average market price for burley 
tobacco for the 198(V-61 marketing year 
and the penalty rate for burley tobacco 
for the 1981-62 marketing year. 

Since the 1980-81 average market 
price producers received for burley 
tobacco and the rate of penalty for the 
1981-62 marketing year merely reflect 
mathematical computations set forth by 
statute and no administrative 
decisionmaking is prescribed, it is 
hereby determined that no public 
comment is required. 

Accordingly, this final rule shall 
become effective July 24,1961. 

Final Rule 

In S 726.86, paragraph (c) is revised to 
read as follows: 

( 726.66 Rate of penalty. 

• • • • • 

(c) (1) Average market price. The 
average market price as determined by 
the Crop Reporting Board for the 
marketing years specified were: 
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Average Market IMoa 




Pm 

pound 

1675-76_ 


__ $1.14 

1676-77 


_ 1 14 

1877-7S. 


1.20 

197S-7f ... 


__... iai 



1.46 



1J6 



(2) Rate of penalty per pound. The 
penalty per pound for marketings of 
excess tobacco subject to marketing 
quotas during the marketing years 
specified shall be: 

Rate of Penalty 



Marli«dng y«ar 

Pm 

pouid 

' 

1076-77 


__ SOTO 

1677-78 


OM 

167S-7S 


OiOO 



. OM 

1M6-81 


1M 

1601-62 


_ 





(Sec. 301.313.314. 310^ 317,363, 372-375. 377, 
37a. 52 Stat 38. ms amended 47. ms amended 
48. ms mmended. 75 Stat. 460. os amended 70 
Stat 68. 52 Stat 63. as amended 65-66. as 
amended 72 Stat 905. sac 401.63 SUt. 1505. 
ms amended sec 106,122.125.70 Stat 191. 
196,196. as amended, sec. 16<e). 76 Stat 606 
(7 U.8.C 1301,1313.1314.1314b. 1314c, 1363, 
1372-1375.1377.137a 1421.18ia 1824.1836) 
(16 U.S.C 590 p{e))) 

Signed at Washington. D.C. on July la 
1981. 

Everett Rank. 

Administrator. Agricutturul Stobilitotion and 
Conservation Service, 

pH Dec ai >21360 PVl«d 7-2S-tl; m4S aatj 
ntufsa CODE S4ie^»-ii 


Agricultural Marketing Servica 
7 CFR Part 010 

(Lemon Reg. 314, Amdtl; Lemon Reg. 315) 

Lemons Grown In California and 
Arizona; Limitation of Handling 

agency: Agricultural Marketing Service, 
USD A. 

action: Final rule. 

summary: This action establishes the 
quantity of Califomia-Arizona lemons 
that may be shipped to the fresh market 
during the period July 25-August 1,1981. 
and increases the quantity of lemons 
that may be shipp^ during the period 
July 10-25,1081. Such action is needed 
to provide for orderly marketing of fresh 
lemons for the periods specified due to 
the marketing situation confronting the 
lemon industry. 

OATES: The regulation becomes effective 
July 28,1981, and the amendment is 
effective for the period July 10-25,1081. 


FOR FURTHER INFORMATION CONTACT. 
William J. Doyle. 202-447-5075. 
SUPPLEMENTARY INFORMATION: Findings: 
This rule has been reviewed under 
Secretary's Memorandum 1512-1 and 
Executive Order 12201 and has been 
designated a "non-major" rule. This 
regulation and amendment are issued 
under the marketing agreeroenL as 
amended, a nd O rder No. 910, as 
amended (7 CFR Part 910), regulating the 
handling of lemons grown in California 
and Arizona. The agreement and order 
are effective under the Agriciiltural 
Marketing Agreement Act of 1937, as 
amended (7 U,S.C 801-674). The action 
is based upon the recommendations and 
information submitted by the Lemon 
Administrative Committee and upon 
other available information. It is hereby 
found that this action will tend to 
effectuate the declared policy of the act. 

This action is consistent with the 
marketing policy for 1980-81. The 
marketing policy was recommended by 
the committee following discussion at a 
pubUc meeting on July 8.1980. A 
regidatory impact andysis on the 
marketing policy is available from 
William J. Doyle. Acting Chief. Fruit 
Branch, F&V, AMS. USDA, Washington, 
D.C. 2025a telephone 20M47-5975. 

The committee met again publicly on 
July 21,1981 at Los Angeles. California, 
to consider the current and prospective 
conditions of supply and demand and 
recommended a quantity of lemons 
deemed advisable to be handled during 
the specified weeks. The committee 
reports the demand for lemons 
continues good 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C 553), because of insufficient 
time between the date when information 
became available upon which this 
regulation and amendment are based 
and the effective date necessary to 
effectuate the declared policy of the act 
Interested persons were given an 
opportunity to submit information and 
views on the regulation at an open 
meeting, and the amendment relieves 
restrictions on the handling of lemons. It 
is necessary to effectuate the declared 
purposes of the act to make these 
regulatory provisions effective as 
specified and handlers have been 
apprised of such provisions and the 
effective times. 

InformatioD collection requirements 
(reporting or record keeping) under this 
part are subject to clearance by the 
Office of Management and Budget and 


are in the process of review. These 
information requirements shall not 
become effective until such time as 
clearance by the OMB has been 
obtained. 

1. Section 910.815 is added as follows: 

{ 910j616 Lemon Regulation 315. 

The quantity of lemons grown in 
California and Arizona w&ch may be 
handled during the period July 2a 1981. 
through August 1,1981, is established at 
275.700 cartons. 

2. Section 910.814 Lemon Regulation 
314 (46 FR 37017) is revised to read as 
follows: 

1910.614 Lemon Regulation 314. 

The quantity of lemons grown in 
California and Arizona which may be 
handled during the period July 19,1981, 
through July 25,1981. is established at 
350,000 cartons. 

(Secs. 1-19,48 Stat. 31. aa amended; 7 USC 
eOl-874) 

Dated: July 23.1961. 

D. S. KuryloakL 

Director. Fruit and Vegetable Division. 
Agricultural Marketing Service. 

|FS Doc •1>I1fK» nted 12:16 
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7 CFR Part 993 

Dried Prunes Produced in Calif omia; 
Changes In Pack Specification; 
Subpart—Pack Sp^lflcabon aa to Size 

agency: Agricultural Marketing Service, 
USDA. 

action: Final rule. 

8UMMART. This final rule designates the 
prune size ranges for the nomenclature 
size categories, Extra large. Large, and 
Medium, appearing on consumer 
packages of dried prunes. The 
nomenclature size category Small, 
Breakfast or Petite is elminated from 
the pack specification. This rule will 
provide dried prune handlers greater 
flexibility in packaging the wide range 
of prune sizes produced each year. The 
Federal marketing order regulating the 
handling of California dried prunes 
authorizes this rule. 

EFFECTIVE DATE: AugUSt 1.1981. A 
transition period ending August 31.1081, 
is provided to allow handlers to reduce 
their inventories of labels bearing the 
nomenclature size category Small, 
Breakfast or Petite. 

FOR FURTHER INFORMATION CONTACT: 

J. S. Miller, Chief, Specialty Crops 
Branch, Fruit and Vegetable Division, 
AMS. USDA. Washington. D.C 20250 
(202) 447-5697. 
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SUPPLUiCHTARY INFORMATIOM: This 
Tina] rule has been reviewed under 
USDA guidelines implementing 
Executive Order 12291 and Secretary's 
Memorandum Na 1512-1 and has b^n 
determined to be a '^nonmajor*^ rule. 

William T. Manley. Deputy 
Administrator, Agricultural Marketing 
Service, has determined that this action 
will not have a significant economic 
impact on a substantial number of small 
entities because it would result in only 
minimal costs being incurred by the 
regulated 12 handlers. 

Information collection (reporting and 
recordkeeping) under this part are 
subject to clearance by the OfOce of 
Management and Budget and are in the 
process of review. These information 
requirements shall not become effective 
until such time as clearance by the 0MB 
has been obtained. 

Notice of this action was published in 
the May 15.1961, issue of the Federal 
Register (46 FR 28786). and interested 
persons were afforded an opportunity to 
submit wntten conunents. One comment 
was received. 

It is found that good cause exists for 
not postponing the effective date of this 
action until 30 days after publication in 
the Federal Register (5 U.S.C 553). The 
Prune Administrative Committee (PAC) 
recommended that the changes in this 
action become effective August 1.1981, 
the beginning of the 1981-62 crop year. 
Handlers will start receiving and 
packing 1981 crop prunes shortly 
thereafter, and these changes should be 
in effect by then to enable handlers to 
plan Bcco^ngly. 

The changes in the pack specification 
as to size were recommendeid by the 
PAC, which is established under the 
marketing agreement and Order No. 993. 
both as amended (7 CFR Part 993). 
regulating the handling of dried prunes 
produced in California (hereinafter both 
are referred to collectively as the 
"order"). The order is effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C, 601-674). 
The PAC works with USDA in 
administering the order. 

The pack specification prescribes 
commercially recognized size categories 
for the packing of prunes in consumer 
packages, including nomenclature size 
categories. The nomenclature size 
categories currently listed in § 993.515(b) 
and which will be revised by this rule 
are as follows: 

(1) Extra large; (2) Large; (3) Medium: 
and (4) Small, Breakfast, or Petite. These 
size categories are dePined in 
I 993.515(c) in terms of the count of 
prunes per pound as follows: 


(1) ^*Extra large" means any size count 
whi^ falls witMn the range of 36 to 43 
puines, inclusive, per pound: 

(2) "Large" means any size count 
whi^ falls within the range of 43 to 53 
prunes, inclusive, per pound; 

(3) "Medium" means any size count 
which falls within the range of 53 to 67 
prunes, inclusive, per pound: and 

(4) "Small." "Breakfast", or "Petite" 
means any size count which falls within 
the range of 67 to 85 prunes, inclusive, 
perpound. 

The nomenclature size categories 
established by this rule are as follows: 

(1) "Extra large" means any size count 
whi^ falls %vithin the range of 25 to 40 
prunes, inclusive, per pound; 

(2) "Large" means any size count 
whi^ falls within the range of 40 to 60 
prunes, inclusive, per pound: and 

(3) "Medium" means any size count 
which falls within the range of 00 to 85 
prunes, inclusive, per pound. 

This change eliminates the 
nomenclature size designation "SmalL 
Breakfast, or Petite", and broadens the 
size ranges for the remaining 
nomenclature size designations. 

A reason for eliminating a 
nomenclature size designation is to 
improve the marketing of dried prunes in 
consumer packages. Currently, 
consumers find a bewildering array of 
consumer packages of prunes on store 
shelves. For example, retailers may 
carry several different brands of whole 
dried prunes, packed in three or four 
Donmenclature size categories, and 
oBered in at least two different sized 
packages. In addition, the retailers may 
also offer pitted prunes. Reducing the 
number of package styles by eliminating 
a nomenclature size category would 
reduce some of the confusion 
experienced by consumers in making 
selections from a myriad of consumer 
packages. 

Reducing the number of package 
styles would also enable retailers to 
make more effective utilization of their 
shelf space. Shelf space, especially in 
retail supermarkets, is at a premium and 
there is intense competition for this 
space. Some supermarkets carry 
thousands of items, and too many 
different styles of the same item make 
inventory control and stocking of 
shelves ^fBculL 

Finally, elimination of at least one 
nomenclature size category would make 
it easier for wholesale and retail buyers 
to order prunes and maintain adequate 
inventories. 

Broadening the size ranges for the 
remaining nomenclature size categories 
would afford handlers greater latitude in 
utilizing, packing, and marketing the 
prunes they receive from producers each 


year. Because the range of sizes 
currently permitted within each 
nomenclature size category is relatively 
narrow, handlers have difficulty 
maintaining adequate inventories of the 
various size counts of prunes that can be 
packaged in each category. Expanding 
the permitted range for each 
nomenclature size category would 
afford handlers greater flexibility in 
maintaining adequate inventories of the 
various size ranges to meet their packing 
need. It is also expected that this 
flexibility would reduce handlers* 
inventory costs. 

Section 993.517 specifies labeling and 
identification requirements for consumer 
packages of prunes and requires, among 
other things, that prunes in a lot where 
the maximum size count is less than 36 
marked clearly by the handler in terms 
of applicable numerical designation 
prescribed in { 993^15(af The size 
count of 36 is currently at the lower end 
of the range of the Extra large size 
category. Since this action would change 
that limit to 25, the size count of 36 in 
I 993.517, should be changed to 25 as a 
conforming change. 

One comment was received from the 
PAC recommending that a transition 
period beyond the August 1.1981, 
effective date be provided to allow 
handlers to reduce their inventories of 
packaging materials beanng the 
nomenclature size category Small, 
Breakfast, or Petite. 

The Department has determined that 
a transition period ending August 31, 
1981, would allow handlers sufficient 
time to reduce their inventories of those 
labels, thereby imposing minimal 
financial burdens on handlers. 

Packaging materials for prunes are very 
expensive and several handlers have 
substantial inventories of labels bearing 
that nomenclature. 

The Committee also recommended 
that handlers be allowed to pack 
consumer packages of prunes under this 
change prior to the effective date, with 
the understanding that such packages 
would not be shipped to retail outlets 
before the effective date. Nothing in the 
order or in this rule would prohibit 
handlers from following this procedure. 

After consideration of all relevant 
matter presented, including that in the 
notice, the comment submitted, and 
other available information, it is hereby 
found that Subpart—Pack Specification 
as to Size (7 CFR 993.501-993.518) 
should read as follows: 

1. Paragraphs (b) and (c) of § 993.515 
are revis^ to read as follows: 
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Subpart—Pack Specification as to Size 

a a • • • 

S993.S15 SiM 

a a a a a 

(b) Nomenclature designations. Each 
of thuB following is a nomenclattire size 
category; 

(IJ Extra large: 

(2) Larg^; and 

(3) Medium 

(c) Nomenclature designations 
defined. As used in paragraph (b) of this 
section: 

(1) ‘'Extra large*’ means any size count 
whi^ falls %^thin the range of 25 to 40 
prunes* Inclusive* per pound; 

(2) Large*' means any size count which 
falls within the range of 40 to 60 prunes, 
inclusive, per pound; and 

(3) “Medium" means any size count 
wbi^ falls within the range of 60 to 85 
prunes, inclusive, per pou^. 

s • • • • 

(993.517 I Amended] 

2. The last sentence of ( 093.517 is 
amended by changing the number **38" 
to **25". As amended, that sentence 
reads, in part: "Prunes in any lot of 
which the maximum size count is less 
than 25 shall be clearly marked by the 
handler in terms of the applicable 
numerical designation prescribed in 
( 903.515(a);". 

(Secs. 1-10.48 Stst 31. si amended: 7 U.S.C. 
601-674) 

Dated |uly 21.1061. to become effective 
August 11061. except that handlers may 
oontinoe to pack exmsumer packages of 
prunes labeled Small. Breakfast or Petite, as 
those terms are now defined in 
( 993J515(c)(4). until August 31.1061. 

D. S. Kuryloakt 

Acting Director, Fruit and Vegetable Division, 

pm Doc ai-et7m nM 7^a>4i; ass iuq| 

aaxsio cooe j4io-ss-m 


Food Safety and Inspection 
Service 

9 CFR Pasts 312 and 316 

(Docket No. 80-039F) 

Official Marking Devfcee for Imported 
Products; Use of Hexagon-Shaped 
Brands for Imported Horaemeat and 
Other Equlnes 

agency: Food Safety and Inspection 
Service, USDA. 


' Purmusiit to the reorgsnlsstkxul plant outlined 
in tisDA Secrelary't Memo 1000-1. isMed (une 17. 
IflSt. the Food Safety and Qoalily Senrica has 
tiecome the Food Safety and Impedioo Sennee. A 
notke detailing the Agency's reofganixaUon la now 
being drafted for later pubtioation. 


a ction: Final rule. __ 

summary: This rule amends the Federal 
meat inspection regulations to require a 
hexagon-shaped brand to be used to 
apply the official import inspection 
lege^ on horsemeat and other equine 
meat and meat food products in order to 
identify the products as imported, 
inspected and passed. It also requires 
each official import inspection 
establishment to furnish the official 
marking devices used in its 
establi^ment rather than having them 
furnished by the Department 
EFFECTIVE date: july 21.1981. 

FOR FURTHER INFORMATION CONTACT. 

Dr. John C. Prucha, Director. Slaughter 
Inspection Standards and Procedures 
Division. Technical Services, Food 
Safety and Inspection Service. U.S. 
Department of Agriculture, Washington. 
DC 20250, (202) 447-3219. 
SUPPLEMENTARY INFORMATION: 

Executive Order 12291 

The Food Safety and Inspection 
Service (FSIS) has determined, in 
accordance with Executive Order 12291, 
that this final rule is not a "major rule". 
No significant costs or requirements are 
being imposed on the affected industry. 
The only cost Impact on the affected 
industry would the price of the 
marking devices that each official 
import inspection establishment would 
have to piirchasc. Consequently, the 
implementation of this rule should not 
result in an annual effect on the 
economy of $100 million or more; a 
major increase in costs or prices for 
consumers, individual industries. 
Federal. State, or local government 
agencies, or geographic regions: or 
significant adverse effects on 
competition, employment, investment 
productivity. Innovation, or on the 
ability of United States-based 
enterprises to complete with foreign- 
based enterprises in domestic or export 
markets. 

Background 

On December 12,1980, FSIS 
(previously Food Safety and Quality 
^rvice), published a proposed rule in 
the Federal Register (45 ITt 81764) to 
amend the Federal meat inspection 
regulations (9 CFR Parts 312) and 316) to 
require (1) a hexagon-shaped official 
inspiection legend to be used to identify 
all ins{>ected and passed horse and 
other equine meat and meat food 
products, and (2) official import 
inspiection establishments to furnish the 
import brands used In their 
establishments. 

Part 312 of the Federal mea t 
inspiection regulations (9 CFR Part 312 


currently requires a hexagon-shapied 
official inspection legend to be used at 
official establishments to identify 
federally inspected and passed 
carcasses, parts of carcasses and meat 
food products of horses, mules or other 
equines slaughtered in the United 
States. Part 312 also currently requires a 
circle-shaped inspection legend to be 
used to identify federally inspected and 
passed carcasses, parts of carcasses, 
and moat food products of other animal 
species, namely cattle, sheep, swine and 
goats slaughtered In the United States. 
However. ( 312.7 of the federal meat 
Inspection regulations (9 CFR 3127) 
requires the circle-shaped inspection 
legend to be applied to Inspected and 
passed imported meat and meat food 
products. Accordingly, a circle-shaped 
inspection legend currently is required 
to ^ applied to all federally Inspected 
and passed carcasses, parts of carcasses 
and meat food products of cattle, sheep, 
swine and goats, and imported 
carcasses, parts of carcasses and meat 
food products of horses, mules or other 
equines; however, a hexagon-shaped 
inspection legend is required to be 
applied to domestic carcasses, parts of 
carcasses and meat food products of 
horses, mules, or other equines. 

This rule amends { 312.7 to make it 
consistent with the other provisions of 
that part and requires a hexagon-shaped 
brand to be used to apply the official 
import inspection mark on inspected 
and passed horse or other equine meat 
and meat food products, regardless of 
whether the meat of meat fcxxl product 
is imported or domestic. 

This rule also requires each official 
import inspection establishment to 
furnish the brands or any other device 
used to mark products at its 
establishment This rule eliminates the 
current inconsistency in the regulations 
which requires only domestic official 
establishments to furnish the brands or 
marking devices used at their 
establishment 

As a result of the proposal. 23 
comments were receiv^ from 14 
Individuals. 3 State meat inspection 
program officials, 1 foreign country, 2 
beekeeper associations. 1 beekeeper. 1 
beekeeper attorney, and the National 
Pork Pi^ucers* Council. Seventeen 
comments generally supported the 
proposal while 6 comments opposed the 
use of the hexagon brand. No comments 
were received on the proposal that 
official import inspection establishments 
furnish their import brands. The 
objecting comments raised two issues: 

1. Four of the comments opposing the 
use of the hexagon-shaped brand were 
from persons associated %vith the 
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beekeeping industry who claimed that 
this import brand may be confused with 
honey and other bee related products 
because the hexagon shape has long 
been associated with bees and beehives. 
The Wyoming Department of 
Agriculture similarly objected because 
the brand currently used to identify 
Wyoming inspected meat products is 
hexagonal. The Agency believes that 
since the hexagonal brand has been 
used on federally inspected domestic 
horsemeat for over 60 years and the 
word •'horsemeat” or •'equine-meaf 
appears inside the hexagon to clearly 
identify the product, there is no 
evidence that there actually will be 
confusion. 

2. The Canadian Department of 
Agriculture expressed concern that the 
brand would be an additional 
requirement on the exporting country. 
This would not be the case since the 
brand is applied at the official import 
establishment in the United States to 
identify meat and meat food products 
that have been federally inspected and 
passed. 

in consideration of the foregoing, the 
Federal meat inspection regulations (9 
CFR Parts 212 and 316) are revised to 
read as follows: 

1. The authority citation for Parts 312 
and 316 reads as follows: 

Authority: (34 Slat. 1264.79 Stat. 003. as 
amended. SI SUt 564.84 Stat. 91.438. 21 
U.S.C 71 et seq,, 601 et seg., 33 U.S.C 466- 
466k). 

2. Section 312.7(a), (b), and (d) (9 CFR 
312.7(a). (b). and (d)) are revised to read 
as follows: 

i 312.7 Offictel import inspection marks 
and devices. 

(a) When import inspections are 
performed in official import inspection 
establishments, the official inspection 
legend, as required by Part 327 of this 
subchapter, to be applied to imported 
meat and meat food products shall be in 
the approprite form * as herein specified. 

*The number “l-aa*' is given as an example 
only. The establishment number of the 
official import inspection establishment 
where the import^ product is inspected shall 
be used In lieu thereof. 



For application to cattle, sheep, swine, 
and goat carcasses, primal parts, and 
cuts, not in containers. 



For application to outside containers 
of meat and meat food products 
prepared from cattle, sheep, swine, and 
goats. 



For application to horse carcasses, 
primal parts, and cuts, not in containers. 



^ 1-38 

HORSEsMEAT 
PRODUCT 


For application to outside containers 
of horsemeat food products. 



For application to mule and other 
(nonhorse) equine carcasses, primal 
parts, and cuts, not in containers. 
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For application to outside containers 
of equine meat food products. 

(b) When import Inspections are 
performed in official establishments, the 
official inspection legend as required by 
Part 327 of this subchapter, to be applied 
to imported meat and meat food 
products, shall be the appropriate form 
as specified in iS 312.2 and 312.3 of this 
Part 

• • • • • 

(d) Devices for applying **United 
States Refused EnUy** marks shall be 
furnished to Program inspectors by the 
Department. 

3. Section 316.4(a) (9 CFR 316.4(a)) is 
revised to read as follows: 

S 316.4 Marking devices; to be fumisbed 
by official establisbments; control of. 

(a) The operator of each ofTIdal 
establishment or official import 
inspection establishment shall furnish 
such ink brands, burning brands, and 
any other device for marking products 
with official marks as the A^inistrator 
may determine is necessary for marking 
products at such establishment. The 
official inspection legend on such a 
device shall be as prescribed in Part 312 
of this subchapter. 

• • • • • 

Done at Washington. D.C. on )uly 8.1981. 
Dooald L Houston. 

Administrator, Food Safety and inspection 
Service, 

IPS Doc. Sl-nesa PUmI 7-«S-SI; amj 

8ILUNQ COOC SSKMMS-II 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

1 Docket No. S1F-OOB11 

21 CFR Part 172 

Food Additives Permitted for Direct 
Addition to Food for Human 
Consumption; Fish Protein Isolate 

AGENCY: Food and Drug Administration. 
action: Final rule. 

suMMAfiY: The Food and Drug 
Administration (FDA) is issuing a Rnal 
rule amending the food additive 
regulations to provide for the safe use of 
fish protein isolate as a food 
supplement. This action is being taken 
in response to a petition filed by 
Concentrados Marinos. S.A., Lima. Peru. 
OATES: Effective July 24.1981; objections 
by August 24.1981. 

ADDRESS: Written objections may be 
sent to the Dockets Management Branch 
(formerly the Hearing Qerk's office) 
(HFA-305), Food and Drug 


Administration. Rm. 4-62. 5600 Fishers 
Une. Rockville. MD 20657. 

FOR FURTHER INFOffMATION CONTACT: 
Garnett R. Higginbotham. Bureau of 
Foods (HFF-334]. Food and Drug 
Administration. 200 C St. SW., 
Washington. DC 20204. 202-472-5690. 
SUPPLEMENTARY INFORMATION: Notice 
was published in the Federal Register of 
April 3.1961 (46 FR 20303) (hat a food 
additive petition (FAP lA353d] had been 
filed on behalf of Concentrados 
Marinos. S.A.. P.O. Box/Casilla 4441, 
Lima 100. Peru, proposing that Subpart D 
of Part 172 (21 CFR Part 172) of the food 
additive relations be amended by 
adding a new section to provide for the 
safe use of fish protein isolate as a food 
supplemenL 

Having evaluated data in the petition 
and other relevant material, FDA 
concludes that the proposed food 
additive use is safe and that Part 172 
should be amended as set forth below. 

The agency has considered the 
potential environmental effects of this 
action and has concluded that the action 
will not have a significant impact on the 
human environment and that an 
environmental impact statement is not 
required. The agency*s findings of no 
significant impact and its environmental 
assessment may be seen in the Dockets 
Management Branch (address above), 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (secs. 201 (s). 

409. 72 Stat. 17B4-17B8 as amended (21 
U.S.C 321(8), 348)) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.10 (formerly 5.1: see 
46 FR 26052; May 11.1981)). Subpart D 
of Part 172 is amended by adding new 
i 172.340, to read as follows: 

(172.340 FlsT) prolein Isolate. 

(a) The food additive fish protein 
Isolate may be safely used as a food 
supplement in accordance with the 
following prescribed conditions: 

(1) The additive shall consist 
principally of dried Osh protein prepared 
from the edible portions of Bsh after 
removal of the heads, fins, tails, bones, 
scales, viscera, and intestinal contents. 

(2) The additive shall be derived only 
from species of bony fish that are 
generally recognized by qualified 
scientists as safe for human 
consumption and that can be processed 
as prescribed to meet the required 
specifications. 

(3) Only wholesome fresh fish 
otherwise suitable for human 
consumption may be used. The fish shall 
be handled expeditiously under sanitary 
conditions. These conditions shall be in 


accordance with recognized good 
manufacturing practice for fish to be 
used as human food. 

(4) The additive shall be prepared by 
extraction with hexane and fo^-grade 
ethanol to remove fat and moisture. 

Solvent residues shall be reduced by 
dr>dng. 

(b) The food additive meets the 
following specifications: (Where 
methods of determination are specified, 
they are Association of Official 
Analytical Chemists Methods. 13th ed.. 

1960. which are incorporated by 
reference).* 

(1) Protein content, as N X 6.25, shall 
not be less than 90 percent by weight of 
the final product as determined by the 
method described in section 2.057, 

Improved Kjeldahl Method for Nitrate- 
Free Samples (20)—Official Final 
Action. 

(2) Moisture content shall not be more 
than 10 percent by weight of the final 
product as determined by the method 
described in section 24.003. Air Drying 
(1)—Official First Action. 

(3) Fat content shall not be more than 
0.5 percent by weight of (he final 
product as determined by the method 
described in section 24005. Crude Fat or 
Ether Extract—Official Final Action. ^ 

(4) Solvent residues in the final * 

pr^uct shall not be more than 5 ports 

per million of hexane and 3.5 percent ^ 
ethanol by weighL 

(5) The viable microbial content of the 
final product shall be: 

(i) Less than 10.000 organisms/gram 
by aerobic plate counL 

(ii) Less than 10 yeasts and molds/ 
gram. 

(iii) Negative for Salmonella, £1 coU, 
coagulase positive Staphylococci, 

Clostridium perfringens, Colstridium 
botulinum, or any other recognized 
microbial pathogen or any harmful 
microbial toxin. 

Any person who will be adversely 
affected by the foregoing regulation may 
at any time on or before August 24.1961 
submit to the Dockets Management 
Branch (address above), written 
objections thereto and may make a 
written request for a public hearing on 
the stated objections. Each objection 
shall be separately numbered and each 
numbered objection shall specify with 
particularity the provision of the 
regulation to which objection is made. 

Each numbered objection on which a 
hearing is requested shall specifically so 
state: failure to request a hearing for any 


'CopkM art avaUabW frocn: AisocUtlon ol 
OfflcUil Analytical ChomiaU, P.O. Box 54a 
Beniamio Franklin Ststion, Waohinftoo. DC 20044. 
or exAmiood at tha Offka of the Fedaral Refciatrr. 
1100 L Si. NW. Wafthingluo. DC 2040S. 
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particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the spedfic factual 
information intended to be presented in 
support of the objection in Uie event that 
a hearing is held; failure to Include such 
a description aiul analysis for any 
particul^ objection shall constitute a 
waiver of the right to a hearing on the 
objection. Four copies of all documents 
shall be submitted and shall be 
identified with the docket number found 
in brackets in the heading of this 
regulation. Received objections may be 
seen in in the office above between 9 
a.m. and 4 pjn., Monday through Friday. 

Effect/ve date. This regulation shall 
become effective July 24.1981. 

(Secs. 201(s) 409. 72 Slat. 1784-1768 as 
ameoded (21 U8.C 321(s|* 348)) 

Dated: July la 1961. 

Note.—InoorporsUoD by reference 
provistoos approved by Director. Office 
of the Feder^ Register on July 17.1981. 
William F. Randolph. 

Aciing Associate Commissiotwrfor 

Regulatory Affairs. 

ini Odc niMt vtT-tt: iLSs «■! 

aiLUMO coot 4110-eS-M 


21 CFR Parts 700,710,720, and 730 
IDochet No. 80H-0346) 

Modification in Votuntary RegfatratJon 
of Cosmetic Industry Data 

agency: Food and Drug Administration. 
HHS. 

action: Final rule. 

suMMAAfiY: The Food and Drug 
Administration (FDA) is reducing the 
reporting burden of t^ persons 
vohmta^y participating in the 
registration of cosmetic product 
establishments and the filing of cosmetic 
product formulations, raw material 
compositions, and consumer adverse 
reactions. The reduction will have no 
significant effect on the quality of the 
cosmetics registration programs. 
EFFECTIVE DATE: This rule becomes 
effective August 24.1981. 

FOft FUimfEfl W«FOflSiATN>N CONTACT: 
Earl L Richardson. Bureau of Foods 
(HFF-444), Food and Drug 
Administration, 200 C St SW., 
Washington, DC 20204.202-245-1094. 
SUFFtEMENTARY INFORMATION: in the 
Federal Register of November 7,1980 (46 
FR 73960). FDA proposed to reduce the 
reporting burden of the persons 
participating In the voluntary cosmetics 
registration program by eliminating 


certain items of information. The 
voluntary registration program provides 
for the registration of cosmetic product 
establishments (21 CFR Part 710). filing 
of cosmetic product ingredient and 
cosmetic raw material composition 
statements (21 CFR Part 720). and filing 
of cosmetic product experiences (21 CFR 
Part 730), A review of the reporting 
requirements and impact of the reported 
information on the quality of the 
voluntary registration and filing 
programs had demonstrated that these 
items could be eliminated without 
significantly affecting the respective 
data files. It was also expect^ that 
exclusion of these items would motivate 
other cosmetic product manufacturers 
and distributors to beome participants. 
Interested persons were given until 
January 6,1961, to submit written 
comments about the proposed 
elimination of the specified data 
elements. 

One comment was received during the 
comment period in support of the 
proposed regulation. The comment, from 
a cosmetic trade association, fully 
supported the proposed modification in 
the voluntary registration of cosmetic 
inchistry data. It agreed that the 
propos^ reduction would facilitate 
registration without diminishing the 
quality of the voluntary registration 
program and that the changes might 
encourage other companies to 
participate in the program. 

The regulation will become effective 
as proposed. Revised forms FD-2511. 
FD-2512. FD-2513, FD-2514. and FD- 
2704 are available from FDA. The 
regulation does not require resubmJssion 
of previously registered data. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (secs. 201 (n). 

301.601.602, 701(a). 52 Stat 1042-1043 
as amended, 1054 as amended. 1055 (21 
U.S.C. 321(n). 331. 361, 362, 371(a))) and 
under authority delegated to the 
(Dommissioner of Pood and Drugs (21 
CFR 5.10 (fonneriy 5.1; see 48 FR 26052; 
May 11.1981)), Title 21 of the Code of 
Federal Regulations is amended as 
follows: 

PART 700—GENERAL 

1700.3 I Amended] 

1. In i 700.3 Definitiona, by removing 
paragraph (r). 

PART 710—VOLUNTARY 
REGISTRATION OF COSMETIC 
PRODUCT ESTABUSHMENT 

{710.4 [Amended] 

2. In S 710.4 Information requested, by 
removing the phrase "the kind of 
ownership or operation (e.g.. 


individually owned, partnership, or 
corporation)" and by revising the 
parenlheticd words "(manufacturer, 
packer, and/or distributor)" to read 
"(manufacturer and/or packer)." 

PART 72<K-VOLUNTARY FIUNG OF 
COSMETIC PRODUCT INGREDIENT 
AND COSMETIC RAW MATERIAL 
COMPOSITION STATEMENTS 

{720.4 lAmeixled] 

3. In { 720.4 Information requested 
about cosmetic products, by removing 
the second sentence of paragraph (d)(2) 
end footnotes (1) throuj^ (4) and by 
adding in the thixd sentence the 
parenthetical abbreviation "(CRMC^S)" 
between the words "statement" and 
"number." 

{720.5 [Amended] 

4. In { 720.5 Information requested 
about cosmetic raw materials, by 
removing the third sentence of 
paragraph (c)(1) and footnotes (1) 
ihrou^ (4) and by adding in the fourth 
sentence the parenthetical abbreviation 
"(CRMCS)" between the words 
"statement" and "number." 

PART 730—VOLUNTARY FILING OF 
COSMETIC PRODUCT EXPERIENCES 

{730.1 (Amended] 

5. In § 730.1 Who should file, by 
removing the phrases "or a Form FD- 
2705 (Cosmetic Product Unusual 
Experience Report)," "and unusual 
reportable experiences," and "or 
unusual reportable experience." 

{730.2 (Amended] 

6. In { 730.2 Time for filing, by 
removing paragraph (b). 

{730.3 [Amended] 

7. In I 730,3 How and where to file, by 
* removing the phrase "Form FD-2705 

(Cosmetic Product Unusual Experience 
Report)" and the comma preceding it; by 
changing the name "Industry Guidance 
Branch" to read "Industry Programs 
Branch" and by removing the last 
sentence. 

8. In { 730.4 by revising paragraph 
(a)(5) and by removing paragraphs (a) 

(7) and (8) and (b): by removing 
paragraph (c)(5); by removing in the 
introductory text of paragraph (d) the 
phrase "Form FD-2705 (Cosmetic 
Product Unusual Experience Report)" 
and the commas preceding and 
following it; by removing hi paragraph 
(d) (1) and (3) the reference "(b)" and 
the commas preceding and following it: 
and by chan^ng in paragraph (e) the 
reference "paragraphs (a) and (b)" to 
read "paragraph (a)." 
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f 730.4 lnform«tk>n requested. 

(»)••• 

(5) Total number of reportable 
experiences during this reporting period 
and number of these experiences 
requiring professional medical attention. 

• • • • • 

(7H8) [Roservedl 

• e e • • 

(b) (Reservedl 


§730.7 tAmendedl 

9. In § 730.7 Confidentiality of reports, 
by removing *‘2705.** 

In accordance with Executive Order 
12291. FDA has determined that this 
final rule does not constitute a “major 
rule** as defined by that order. The effect 
of this final rule is to lessen the 
economic costs so that more members of 
the cosmetic industry will participate in 
the voluntary registration of cosmetic 
industry data. 

Effective date. The modification in 
voluntary registration of cosmetic 
industry data becomes effective on 
August 24,1961. 

(Secs. 201(n). 301.601,002. 701(a), 52 Stat. 
1041-1043 as amended. 1064 as amended. 

1055 (21 UAC 321(n). 331, 361. 362, 371(a))) 
Dated: |uly 8,1961. 

William F. Randolph. 

Acting Associate Commissioner for 
Regulatory Affairs, 

irs Doc- si'ZiiMo ni«d T-as-ai; a^s mm\ 

attuMO cooc sno-as-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 
25 CFR Part 115 

Paynient of Sioux Benefits; Eligibility 
Criteria and Application Procedures 
Governing Benefits 

Correction 

In FR Doc. 61-20611, appearing at 
page 36136 in the issue of Tuesday, July 
14,1961, the ninth line of § 115.5(c) on 
page 36137, column two, should have 
read, **admini8trative appeal procedures 
of 43 CrR“. 

BMJJMQ COOC 1S0S-ai>« 


DEPARTMENT OF LABOR 

Occupational Safety and Health 
Administration 

29 CFR Part 1910 

(Dochet No. H-004iyi) 

Occupational Exposure to Lead, New 
Trigger Levels foe Medical Removal 
Protection; Denial of Petitions for 
Stays; Notice of Variance Applications; 
Interim Orders 

f^ot 0 .~This document originally appeared 
in the Federal Register for Thursday. July 23, 
1961. It if reprinted in this issue to meet 
requirements for publication on the Tuesday/ 
Friday schedule assigned to the Department 
of Labor. 

aocncy: Occupational Safety and 
Health Administration. Labor. 
actions: Denial of petitions and notice 
of variance applications and interim 
orders._ 

summary: OSHA hereby denies 
petitions by the prim^ and secondary 
lead smelting industries for one*year, 
industry-wide stays of the new trigger 
levels for medical removal protection 
(MRP) under the lead standard (29 CFR 
1910.1025(k)). *rhe new triggers thus will 
take effect for lead smelters on July 21, 
1981. OSHA also hereby denies the lead 
battery manufacturers’ petition for 
reconsideration of OSHA’s earlier 
denial of its request for an industry¬ 
wide stay. These actions are taken 
because data submitted by industry 
were insufficient to justify granting 
industry-wide stays. 

The data did, however, show serious 
and potentially serious problems of 
compliance with the new triggers in 
certain smelting and battery 
manufacturing plants. As a result, 
conditioned upon OSHA receiving by 
August 3,1981, for each such plant a 
variance application, certification of 
notice to affected employees, and 
written acceptance of the requirements 
of the Order, the Agency Is granting 
interim orders under section 6(b)(6)(A) 
of the OSHA Act to those lead smelting 
and battery manufacturing plants that 
have supplied data sufficient to 
establish the need for relief. The interim 
orders relieve those facilities from 
having to comply with the 60/40 removal 
return triggers, but obligate them to 
comply with the 70/50 triggers, all other 
provisions of the lead standard, and 
certain other requirements set out in the 
Interim Order. OSHA also invites other 
eligible lead smelting and battery 
manufacturing plants, including those 
that hove submitted data but have not 
been granted an Interim Order via this 
notice, if they choose, to apply 
individually for temporary variances. 


Finally, OSHA requests every applicant 
to submit particular data ne^ed by the 
Agency to determine whether to issue a 
temporary variance, and Invites public 
comment on the variance requests. 

OATES: The effective date of the new 
trigger levels (29 CFR 1910.1025(k) 
originally published on November 14, 

1978 at 43 FR 53CX>7) for primary and 
secondary smelters is Jidy 21,1981. 

For all companies conditionally 
granted interim orders, variance 
applications, written acceptances and 
certifications must be received by 
August 3.1981. All data requested 
herein by OSHA in support of each 
application for a temporary variance 
must be received by September 1,1961. 
The last date for interested persons to 
submit comments on the variance 
applications is September 30,1981. *rhe 
last date for affected employers and 
employees to request a hearing on the 
applications is September 30,1981. 
ADDRESSES: Send applications, 
submissions, comments or requests for a 
hearing to: Office of Variance 
Determination, Occupational Safety and 
Health Administration. U.S. Department 
of Labor, Room N-3662, Third Street and 
Constitution Avenue. NW., Washington, 
D.C. 20210. 

FOR FURTHER INFORMATION CONTACT: 

Mr. James J. Concannon, Director. Office 
of Variance Determination, at the above 
address, telephone: (202) 523-7144. 
SUPPLEMENTARY INFORMATION: 

A. Background 

On March 3,1981, OSHA published a 
notice in the Federal Register (46 FR 
14897) delaying the effective date of the 
new removal and return trigger levels 
for medical removal protection (MRP) 
from March 1,1981. as specified in the 
standard on occupational exposure to 
lead (29 CFR 1910.1025(k). November 14, 
1978. 43 FR 53007) to April 1.1981. That 
notice summarized the provisions of 
MRP and explained the need in the 
standard for progressively phased-in 
blood-lead levels triggering employee 
removal from, and subsequent return to, 
iead-exi>osed jobs. The notice also 
explained that the delay was granted as 
an interim measure in response to 
applications from certain employers and 
Industry groups representing several 
lead industries for a one-year delay in 
the effective date of the new trigger 
levels. In the notice, interested persons 
were invited to submit information and 
views on all issues involved in the 
applications. 

In support of their request for a stay of 
the 60 jAg/lOOg removal and 40 pg/lOOg 
return tri^ers. the lead industries allege 
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that implementation of the new trigger 
levels is infeasible. Essentially, industry 
makes a four>pronged feasibility 
argument (1) The 60/40 triggers will 
require for the first time the removal of 
manv ^'supervisory*’ and "highly skilled*' 
employees, whose blood>lead levels 
ailege^y tend to fall in the 00>70 
lOOg range; (2) their removal will be 
prolonged beyond OSHA’s original 
expectations in order for their blood 
leads to drop to the 40 fig/lOOg return 
level: (3) sii^ these em^oyees are 
highly paid, cnidally positioned, and 
extremely difficiilt to replaoe, putting 
them on MRP not only wiU be costly but 
also can result in reduced production 
and a less safe and healthful workplace: 
and (4] the 60/40 triggers will require the 
removal of many production workers as 
weU. thus adding to the cost of MRP. In 
combination, these factors assertcdly 
will make implementation of the new 
triggers infeasible. 

Since industry's allegations raised 
serious questions concerning the 
feasibility of the new trigger levels and 
what relief, if any. would be 
appropriate, the March 1,1961. effective 
date of the new triggers was delayed for 
all lead Industries until April 1.1961. to 
enable the Agency to obtain and 
consider additional evidence. 

To facilitate this process, OSHA in a 
letter dated March 5,1981. specilically 
requested certain information from the 
lead industries. That request 
subsequently was included in a notice 
(46 FR 16974) further deferring the 
effective date to May 1.1981. in which 
OSHA again invited all interested 
persons to submit information and 
views on any issues involved in the 
request for the one-year delay In the 
effective date of the new MRP trigger 
levels. The record was open until April 
IS. 1961. for the receipt of these 
submissions. 

Comments opposing a delay of the 
effective date ol the new trigger levels, 
mostly from unions, were received The 
unions agreed generally on the following 
points: (1) That the original lead 
industry petition provided an 
inadequate factu^ and legal basis for 
either an industry-wide slay or a stay to 
individual plants: and (2) that temporary 
relief for individual plants which 
documented the infeasibiUty of applying 
the new trigger levels should be granted 
by means of the temporary variance 
procedure. 

On May 1,1981, for primary and 
secondary smelters ordy. OSHA again 
delayed the effective date of the new 
triggers. In granting that additional 
delay. OSHA explained that more time 
was needed to complete its analysis of 
the complex submissions of data by the 


lead smelters and to determine the 
appropriate relief. Since no significant 
evidence fustifying relief had been 
presented to OSHA by companies or 
trade associations in the other lead 
industries, the Agency indicated that the 
new triggers woidd take effect with 
regard to those industries on May IS. 
1961 (46 FR 24558). After this decision. 
OSHA received from the Battery 
Council International (BCI) a petition for 
reconsideration of OSHA's denial of an 
industry-wide stay for the battery 
industry, or. in the alteraative, for 
temporary variances for named 
members of BCI, some of whom supplied 
supporting data. 

Tne effective date applying the 60/40 
triggers to primary and secondary lead 
smelters was further delayed by OSHA 
from June 1 to fuly 1,1981. to allow the 
Agen^ more time to complete its efforts 
to fashion appropriate relief for the 
smelting industries while at the some 
time providing necessary protection to 
employees (46 FR 28845). Finally, to give 
the Agency time to prepare and publish 
the decision documents, that effective 
date was deferred to )uly 21.1961 (46 FR 
33516). 

B. OSHA*s Analysis of the Primary and 
Secondary Smelting Record 

Submissions by the lead smelting 
industries Include summary memoranda: 
raw data covering individual employee 
blood-lead levels, dates and lengths of 
MRP removals, and air-lead levels: 
information on respirator usage and in- 
plant environment^ improvements; 
statistical analyses pre^cting the length 
of removal time needed to reduce blood 
leada from 60 to 40 pg/lOOg; and various 
recommendations. Analyzable data 
were submitted by all of the 8 primary 
smelters and by 8 of the approximately 
55 secondary smelters. 

OSHA's analysis of the evidence In 
the record yields the following general 
conclusions: 

(1) Among primary smelters, the 
number of anticipated removals at the 
60 trigger ranges from 2% to 12% of the 
total workforce. When subdivided Into 
categories of "supervisory and skilled" 
and "unskilled" employees, the range 
among plants is from 2% to 15% for 
supervisory and skilled employees; and 
from 2% to 14% for unskilled. 

(2) Among secondary lead smelters 
that submitted analyzable data, the 
number of anticipated removals at the 
60 trigger ranges from 14% to 40% of the 
total workforce. When subdivided Into 
categories of "supervisory and skilled" 
and "unskiUed" employees, the range 
among plants is from 13% to 46% for 
supervisory and skilled; and from 6% to 
37% for unskilled. 


(3) Based upon MRP data submitted 
by primary smelters. OSHA estimated 
the length of medical removal time 
under the 60/40 triggers for removed 
workers to drop from a mean blood-lead 
level of 65 ^g/lOQg to 40 ^lOOg as 
follows: For 50% of removed workers to 
return is expected to take from 1.6 to 3.5 
monthr. for 80% to return is expected to 
take from 3.1 to 7.3 months. These 
estimates, representing OSHA's best 
scientific jud^ent admittedly are 
based upon extrapolations from data 
reflecting industiys experience %vith the 
80/60 and 70/50 triggers, rather than 
upon data drawn from direct experience 
with blood-lead dynamics below 50 
pg/lOOg. Industry disputes these 
estimates, claiming that for long-term 
workers with body burdens built up 
over many years the rate at which 
blood-leads drop slows dramatically 
below 50 |ig/l00g. 

(4) The data in the record are too 
sparse either to substantiate or refute 
industry claims that substantial 
numbers of removable employees are. in 
practical terms, irreplaceable. 

(5) The data In the record are too 
sparse to draw firm conclusions 
concerning the long-term economic 
impact of the costs attributable to the 
60/40 triggers on either the primary or 
secondary smelting industry. 

C Conclusions Drawn by OSHA From 
the Primary and Secondary Smelting 
Record 

Based upon its analysis. OSHA 
cannot conclude that the potential 
removal and return problems faced by 
individual primary and secondary 
smelters in complying with the 60/40 
triggers constitute industry-wide 
infeasibility to comply with those 
triggers. Many smelters submitted no 
data: others submitted data insufficient 
to support a finding of indu8try-%vide 
infeaaibility. The petitioiu for industry¬ 
wide stays, therefore, are denied. Except 
as set forth below, the effective data of 
the new triggers for the primary and 
secondary smelting industries is July 21, 
1961. 

Feasibility problems do. however, 
appear to exist on a plant-by-plant basis 
in both industries. In the secondary lead 
smelting industry, for example, most 
facilities submitting data appear to have 
severe problems in coming into 
compliance with the new triggers. In 
some cases, such as Gopher Smelting 
and Refining Company, which will have 
to remove approximately 47% of its 
supervisory and skilled employees 
under the 60 trigger, numbers alone 
suggest the extreme dimensions of the 
problem. In other cases, a combination 
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of various factors may establish the 
need for relief. 

Given that need, OSHA intends to use 
the temporary variance mechanism, set 
out in Section 6(b)(6)(A) of the OSHA 
Act and covered by regulations in 29 
CFR Part 1905. to affoiri relief, if 
appropriate, on a plant-by^plant basis. 

For those plants that already have 
submitted data indicating feasibility 
problems, OSHA is granting interim 
orders under Section 6(b)(6)(A). The 
issuance of each Order is conditioned 
upon OSHA’s receipt by August 3,1981, 
of an application for a temporary 
variance, a certification of notice to 
affected employees, and a written 
acceptance of the requirements of the 
Interim Order for eac^ such plant. 

For those plants who^ data 
submissions are inadequate, no interim 
relief is granted. Primary and secondary 
smelting plants that have not been 
granted interim relief at this time and 
those that have not yet submitted data 
may apply for a temporary variance and 
submit all required supporting data by 
September 1,1981. Such applicants then 
will become eligible for an interim order, 
pending final disposition of each 
variance request 

D. OSHA*8 Analysis and Conclusions 
From Data Submitted by the Lead 
Battery Manufacturing Industry 

Based upon analyzable data 
submitted by 17 of the 27 darned 
members of the Battery Council 
International after the record had 
dosed, 0SHA*8 analysis yields the 
following general condusions: 

(1) Among battery manufacturing 
plants, the number of antidpatcd 
removals at the 60 trigger ranges from 
1% to 65% of the total workforce, with 
broadly comparable ranges for 
supervisory and skilled employees and 
for unskill^ employees. 

(2) The evidence concerning the 
estimated length of removal time, 
irreplaceability of removable 
employees, and long-term economic 
impact of costs attributable to the 60/40 
triggers on the lead battery 
manufacturing industry is virtually the 
same as the evidence presented by the 
lead smelting industries. 

Based upon this analysis. OSHA 
cannot condude that potential removal 
and return problems which individual 
battery manufacturing plants face in 
complying with the 60/40 triggers 
constitute industry-wide infeasibility to 
comply with those triggers. BCI’s 
petition for a reconsideration of OSHA's 
denial of its earlier request for an 
industry-wide stay is therefore denied. 

As indicated above, however, 
feasibility problems do appear to exist 


on a plant-by-plant basis within the lead 
battery Industry. In Miami Battery & 
Electric, for example, 6 of 6 skilled 
workers will have to be removed under 
the 60 trigger. In such extreme cases, the 
numbers alone manifest the severity of 
the problem. In other cases, a 
combination of various factors may 
establish the need for relief. Given that 
need, OSHA intends to use the 
temporary variance mechanism to grant 
plant-by-plant relief within the battery 
Industry In the same way and under the 
same conditions as in the primary and 
secondary lead smelting industries. 

Notice of Application and Interim Order 

In accordance with the requirements 
of 29 CFR 1905.14(b), OSHA hereby 
gives notice that: (1) The primary and 
secondary lead smelting and lead 
battery manufacturing companies listed 
below have applied for temporary 
variances from 29 CFR 1910.1025 
(h)(l)(i)(C) and (l)(iU)(A)(3) of the lead 
standard (2) their documented request 
for relief la based upon alleged inability 
to comply fuUy with the standard arising 
from the anticipated removal and 
consequent unavailability of certain 
employees under the 60/40 triggers for 
MRP; (3) the said companies are 
conditionally granted interim orders on 
a plant-by-plant basis, as authorized by 
29 CFR 1905.10(c); (4) all Interested 
persons are invited to submit before 
September 30,1981, written data, views 
or arguments regarding any such 
application; and (5) affect^ employers, 
employees and appropriate State 
authorities having jurisdiction over the 
said plants are apprised of their right to 
request a hearing on an application by 
no later than September 30,1901. 

Interim Order 

Interim orders are being issued to the 
following companies on an individual 
plant basis to enable each to prove its 
need for a temporary variance. The 
orders are issued conditioned upon 
OSHA’s receipt by August 3.1981, from 
each company of the following: 

(1) Application for a temporary 
variance and interim order for a 
particular plant: 

(2) Written acceptance of the 
conditions and requirements, 
enumerated below, of the Interim Order; 
and 

(3) Certification that employees who 
would be affected by a variance have 
been notified of the application, by the 
employer’s giving copies of it to their 
authorized employee representative and 
by the employer's posting copies at all 
places where notices to employees 
normally are posted, and also have been 


informed of their right to |>etition the 
Assistant Secretary for a hearing. 

Primary Smeltan 

Bunker Hill--ldaho Plant 
St Joe. Missouri Plant 
ASARCO, Clover Plant 
ASARCO, East Helena Plant 
ASARCO. Whiting Plant 
ASARCO, Omaha Plant 

Secondafy Smelters 

Gopher Smelting and Refining Co.. Minnesota 
Ross Metals. Inc 

Sanders Lead Company, Alabama 
TonoUi Corp. Nesquehoning 
Houaton Lead Ca. Texas 
Chloride Metals—Tampa 
Chloride Metals—Columbus 
Chloride Metals—Florence 

Battery Manufacturers 
Mule Emergency Lighting. Inc., Cranston. RI 
East Penn Manufacturing Co.. Inc., Lyon 
Station. PA 

Crown Battery Manufacturing Company, 
Prenost, OH 

Miami Battery and Electric Corp., Miami, FL 
New Castle Battery Co., New Castle, PA 
Standard Industries. San Antonio. TX 
Standard Storage Battery Co^ St. Paul MN 
Surette Battery. Tilton. NH 
Estee Battery COm Commerce. CA 
Meekan Battery Co., 8. San Francisco. CA 
Pico Battery Manufacturing Co., San 
Francisco. CA 

Other Industries 

Oxide and Chemical Corp.. Indianapolis, 
INOxide and Chemical Corp.. Memphis. tN 
Associated Lead. IuCm Philadelphia, PA 
Associated Lead. Inc^ Brooklyn. NY 

A, Summary and Rationale 

In granting Interim orders for certain 
plants and denying them for others. 
OSHA has decided to apply a rule of 
decision that it developed from its 
analysis of the record: Plants where 10 
percent or more of the total lead- 
exposed supervisory and maintenance 
employees would have to be removed 
because of blood-leas, between 60-70 
are considered to merit relief 
and hence be entitled to an Interim 
Order. Plants where less than 10% 
would have to be removed are. at the 
present time, denied interim orders. 

The 10% figure thus is treated as the 
rough boundary line of feasibility. 
Although no particular percentage can 
be proven to precisely demarcate the 
line between feasibility and 
infeasibility, record data and 
discussions with both industry and labor 
support the conclusion that the limits of 
feasibility are in the vicinity of 10%. The 
United Steelworkers of America, for 
example, in its Supplemental 
Memorandum suggests generally that 
"plants where the proportion of skilled/ 
supervisory workers with blood leads 
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between 00-70 fig/lOOg is 10 percent or 
more merit relief throu^ a one-year 
temporary variance • * *.** Similarly, 
representatives of the secondary lead 
smelting industry stated that a plant can 
feasibly remove between 5% to 10% of 
its employees. 

OSHA is using the 10% figure only as 
a rule of thumb to grant interim relief at 
this time. The percentage alone will not 
necessarily determined whether a 
temporary variance ultimately will be 
issued. Plants below the 10% figure may 
still show by compelling evidence that 
relief is needed Conversely, even a 
plant with 10% or more of its 
supervisory/maintenance employees 
subfect to removal because of the 60 
trigger might fail to establish the need 
for a temporary variance. 

Where granted, the Interim Order 
temporarily relieves the affected 
employer ^m compliance with the 60/ 
40 triggers but requires the employer to 
continue to comply with the 70/50 
triggers. The relief is conditioned upon 
the employer's ongoing compliance with 
all other provisions of the lead standard 
and all the conditions of the Order. The 
interim order will be in effect from the 
date of publication of this notice until a 
final decision is rendered by OSHA on 
the application for a temporary 
variance. 

The primary purpose of the additional 
conditions containiKl in the interim 
order is to provide some protection for 
employees with elevated blood-lead 
levels between 68-70 fig/ioa These 
employees, in the absence of the relief 
granted herein to employers, would have 
been protected from continued 
occupational exposure to lead by the 
requirement that they be removed until 
their blood-leads had dropped to 40 fLg/ 
lOOg. Because the Order temporarily 
denies employees that particular form of 
protection. OSHA. in fulHllment of its 
statutory obligation under Section 
(e)(b)(6)(A) of the OSHA Act has 
d^i^ed a combination of other forms 
of protection to ''safeguard • • • 
employees against the hazards covered 
by the standard * * 

Generally, OSHA seeks by means of 
these conditions to enhance the level of 
protection afforded by other provisions 
of the lead standard pertaining to 
medical examinations and 
consultations, respirator usage, zinc 
protoporphyrin (ZPP) tests, and the like. 
OSHA bases its decision upon the 
extensive record on lead compiled in 
developing the lead standard, including 
the record compiled in conjunction with 
the MRP petitions. 

Specifically, OSHA sets the following 
requirements in the interim order for the 
following reasons. 


(1) The Order requires that employers 
perform blood-lead and ZPP tests bi¬ 
monthly on all employees with blood- 
leads over 40 ^g/lOOg who are exposed 
to lead above the 30 action level. 
This requirement imposes no additional 
burden upon employers. Section 
1010.102^)(2) of the lead standard 
presently requires such monitoring. 
OSHA includes it in this Order to 
remind employers that the requirement 
for ZPP tests no longer is judicially 
stayed. 

(2) The Order requires that employers 

remove an employee with blood-leads 
over 70 fig/lOOg to areas where lead 
exposure is below 30 and return 

the employee when his/her blood-lead 
is at or below 50 fig/lOOg. Removal and 
return at 70/50 simply extends the 
second year triggers during the relief 
period. Requiring removal to places 
where exposures are below 30 ^m* 
affords some of the protection to 
removed employees that would be 
provided by the 60/40 triggers. 

(3) The Order also requires that 
employers provide for a consultation 
every 2 months and a comprehensive 
medical examination every 6 months for 
employees with blood-leads between 
60-70 who are exposed at or above the 
action level but are not being removed 
from exposure. Section 1910.1025(j)(3) 
requires medical examinations and 
consultations at least once a year for 
any employee whose blood sample tests 
during the preceding 12 months indicate 
blood-leads at or ateve 40 ^/lOOg. 
Since by this Order some employees 
ivith blood-lead levels in excess of 60 
%vill be subjected to continuing exposure 
to air-lead levels above 30 pg/m*, more 
frequent medical examinations and 
consultations are required to monitor 
their health to prevent increased risk of 
material impairment. Based upon its 
expertise, the Agency has concluded 
that two medical examinations and four 
additional consultations with a doctor 
per year will provide reasonable and not 
unnecessarily burdensome safeguards. 

(4) The Order further requires that the 
examining or consulting d^or make a 
written determination as to whether the 
employee has a detected medical 
condition which places the employee at 
increased risk of material impairment to 
health from exposure to lead. Section 
igi0.1025(k)(1)(ii) of the lead standard 
already requires removal of an 
employee from lead exposure at or 
above 30 pg/m* on each occasion that a 
final medical determination indicates 
the employee has a detected medical 
condition which places the employee at 
increased risk of material impairment to 
health from exposure to lead. To 


maximize the preventive effect of the 
more frequent medical consultations 
and examinations required by this 
Order, OSHA is requiring written 
determinations after each such visit. 

(5) The Order requires full-shift 
respirator usage for employees with 
blood-lead levels at or above 60 pg/lOOg 
who are woi^ng in areas with air-lead 
levels at or above 30pg/m*. Employees 
with such elevated blc^-lead levels, 
who would be removed but for this 
Order, require increased protection from 
exposure to lead. Since engineering 
controls cannot generally ^ rapidly 
implemented, stricter requirements for 
the duration of respirator use is one 
means to increase employee protection. 

(6) The Order requires that employers 
make special inspections and 
evaluations of employees with blood- 
lead levels at or over 60 who need not 
be removed under this Order, and to 
take short-term corrective steps to 
reduce employee lead absorption 
through work practices, respirator 
usage, use and availability of hygiene 
facilities and personal hygiene habits. 
Such small corrections can be made 
relatively easily with noticeable health 
benefit to affected employees. 

(7) The Order requires that the 
employer agree to OSHA inspections 
related to its variance application. 
OSHA. in granting variance relief, must 
be assured that it can readily monitor 
compliance %vith these conditions of the 
relief. 

(8) Finally, the Order requires that 
employers complete their temporary 
variance application (in original and six 
copies) and required data submissions 
by September 1,1961, as a condition for 
the continuance of interim relief. The 
data the Agency requests is necessary 
for OSHA to make a final determination 
of whether individual plants need relief 
and to evaluate the compliance 
problems likely to occur during any 
period of interim and final relief. 

B. The Order 

Pursuant to the authority in Section 
(6)(fr)(9)(A) of the Occupational Safety 
and Health Act of 1970, in the Secretary 
of Labor's Order No. 8-76 (41 FR 29059), 
and in 29 CFR Part 1905, it is ordered 
that all plants listed above are 
authori^d to comply with the 
requirements of the Interim Order set 
forih below, in lieu of complying with 
the requirements of 29 CFR 
1910.1025(k)(1)(i)(C) and 
1910.1025(kMl)(iii)(A)(3). All other 
provisions of the lead standard are 
unaffected by this Order and therefore 
must be complied with in conjunction 
with the terms of this Order. 
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The terms of the Interim Order are as 
follows: 

(1) As presently required by 29 CFR 
1910.1025(j)(2) of the lead standards 
employers shall perform blood-lead and 
zinc protoporph 3 ^n (ZPP) tests every 
two months on each employee whose 
last blood test indicated a blood-lead 
level at or above 40 ^ig/lOOg and who Is 
exposed to lead above the action level 
of 30pg/m*. 

(2) Employers shall remove and return 
all employees with blood-lead levels at 
or above 70 pg/lOOg in accordance with 
the provisions of Sections 
19iaiOZ50cKl)(i)(B) and 
1910.1Q25(k)(l)(iU)(A)(2) of the lead 
standard* except that removal shall be 
to areas where lead exposure is below 
30 pg/m*. 

(3) For employees with blood-lead 
levels between 60-70 pg/lOOg. who 
work in jobs having airborne lead 
exposure at or above 30 pg/m^ the 
employer shall provide: 

(a) A personal consultation with a 
licensed physician every two months; 
and 

(b) A comprehensive medical 
examination by a licensed physician 
every six months* 

(4) After both the personal 
consultation and the comprehensive 
medical examination, the physician 
shall make a written detemiination as to 
whether the employee has a detected 
medical condition which places the 
employee at increased risk of material 
impairment to health from exposure to 
lead. If the employee is determined to 
have such a condition, he or she shall be 
removed from work having an exposure 
to lead at or above 30 yig/mK 

(5) For employees with blood-lead 
levels at or above 60 ^/lOOg who are 
working in areas with air-lead levels at 
or above 30 pg/m*, respirator usage 
shall be mandatory during the entire 
workshift 

(6) For all employees %vith blood-lead 
levels at or above 60 upg/lOOg who need 
not be removed under the terms of this 
Order, the employer shall make an 
immediate inspection and evaluation of: 

(a) The lead-related work practices 
affecting the employee; 

(b) The employee's respirator usage; 
and 

(c) The use and availability of hygiene 
facilities, and the employee's relevant 
personal hygiene habits. 

Based on that inspection and 
evaluation, the employer shall take all 
reasonable and appropriate corrective 
steps in these regards to reduce the 
employee's absorption of lead. 


(7) The employer shall agree to allow 
OSKA to inspect its premises in 
connection with this variance 
application and this Interim Order. 

(8) Employers who herein have been 
granted interim orders, and employers 
who may in the future apply for similar 
orders and temporary variances, shall 
by September 1,1981, submit the data 
requested below. A failure to provide 
the required data by that date will result 
in the automatic expiration of the 
interim order or the denial of a request 
for such an order. 

C Data Request 

To permit speedy determination by 
OSHA. the following data must be 
submitted in the form and sequence set 
out below for each plant; 

(a) Blood-lead, air-lead, and. if 

available. ZPP data for the past 12 
months for each employee exposed to 
lead above the 30 action level. 

Employee identification may be coded, 
but job classification must ^ stated. 

(b) The name and address of the 
laboratory performing the blood 
analyses. 

(c) A copy of the safety and health 
program presently administered and 
enforced by the employer at the plant. 
This program shall include, but not be 
limited to. descriptions of: (i) 

Engineering and administrative controls; 

(ii) work practices; (iii) personal 
protective clothing; (iv) hygiene 
measures; (v) housekeeping measures: 
(vi) training and education; and (vii) 
medical surveillance program. 

(d) A statement of when the applicant 
expects to be able to comply with the 
eo/40 triggers and of what additional 
steps it has taken and will take to come 
into compliance with those triggers by 
March 1.1982. The statement shaU 
include an initial list of engineering 
controls that may be necessary and an 
outline of the written compliance 
program for engineering controls 
required by 29 CFR 1910.1025(e)(3), 
including the projected dates for the 
development and implementation of 
such controls. 

(e) A copy of the existing written 
respirator program, which shall include 
details on respirator cleaning and 
maintenance and employee comfort and 
acceptance, as required by S 1910.1025(f) 
of the lead standard. 

(f) A statement as to whether any 
citations, pending or in the process of 
abatement, for lead-related violations of 
Federal or State standards have been 
issued to the employer. Identify the 
citation(s) and provide a copy of any 


abatement plan(s]. 

(g) A specific analysis of any adverse 
safety and health consequences of 
removing supervisory and maintenance 
employees who have blood-lead levels 
between 60-70 /ig/lOOg. 

(h) The following information 
regarding supervisory and/pr 
maintenance employees whose removal 
the employer claims is infeasible: 

(i) The number, location(s), and job 
classification(s) of such removable 
employees; 

(ii) The total number. location(8) and 
job cla8Sirtcation(8) of all employees in 
the particular work area, operation or 
process referred to in the employer’s 
answer to (i). above; 

(iii) The extent to which the 
employees to be removed are 
replaceable and a concrete description 
of the problems (e.g., training time, 
costs, etc.) anticipated in replacing 
them; 

(iv) The specific reasons why any of 
the employees to be removed are 
irreplaceable: 

(v) The number of positions available 
for transferring employees who would 
be removed and 

(vi) Alternate proposals that have 
been considered for production planning 
and shift changes to reduce and 
eliminate potential lead exposures. 

(i) Regarding production workers 
whose removal the employer claims is 
infeasible, the same information 
requested in paragraphs (g) and (h) 
above. 

The above-listed companies shall give 
notice of this grant of Interim Order to 
employees affected thereby by the same 
means required to be used to inform 
them of the applications for variance. 
This Interim Order shall become 
effective on luly 21,1961. 

The Assistant Secretary may revoke 
this Order at any time if the applicant 
does not comply with any requirement 
of the Order or the relevant standards, 
or if other information indicates that 
revocation of the Interim Order is 
warranted. Unless revoked, the Interim 
Order will remain in effect until a 
decision is made on the application for 
variance. 

Signed at Washington. D.C. this 20!h day 
of luly 1981. 

Thome G. Auchler, 

Assistant Sacrslary of Labor, 

[FS ooc. n-xiTos nua ^ •»! 
aaxiNQ coot 
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DEPARTMENT OF EDUCATION 

Office of Billingual Education and 
Minority Languages Affairs 

34 CFR Part 520 

Billingual Education: Desegregation 
Support Program 

Correction 

In FR Doc. 81-21258 appearing at page 
37594, in the issue of Tuesdayt July 21, 
1981, make the following change: 

On page 37594, in the first column 
under the heading ‘'EFFECTIVE DATE**: 
change the date now reading 
“September 4,1981.*’ to read *’45 days 


after publication in the Federal 
Register.** 

SILUMO OOOC IMS-OI-M 


34 CFR Part 777 

Library Research and Demonstration 
Program (Title It-B HEA) 

Correction 

In FR Doc. 81-21133. appearing at 
page 37484 in the issue of Monday, July 
20,1961, the date and the parentheses 
surrounding It should be removed from 
the fifth lino of the “EFF'ECnVE DATE’ 
paragraph in column one. 

StLUNQ coot tSSS-01-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
43 CFR Public Land Order 5976 
r(Nev-051731) (A-133a4)| 

Nevada and Arizona; Revocation of 
Executive Order No. 5339 

Correction 

In FR Doc. 81-20070. appearing in the 
issue of Thursday, |uly 9.1981. at page 
35505. make the foUoi^ng chants: 

On page 35505, in the third emumn. 
the 31 St Tine, change the word now 
reading “and** to read “to**, 

Oi page 35506. in the second column, 
the 31st line, change “18“ to “8“, 

SILUMO coot 1S0S-01-W 
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Friday, fuly 24. 1961 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of oiles and 
regulations. The purpose of these notices 
IS to give interested pers^ an 
opportunity to participate in the nie 
makir>o prior to the adoption of the final 
rules. 


DEPARTMENT Of AGRICULTURE 

Animal and Plant Health Inspection 
Service 

9 CFR Part 92 

Importation of Certain Animals; Harry 
S Truman Aninud Import Center 

agency: Animal and Plant Health 
Inspection Service. USDA. 
action: Proposed rule. 

summary: This document proposes to 
reduce the quarantine period for animals 
entering the United States through the 
Harry S Truman Animal Import Center 
(HSTAIC) from five months to three 
months. The Department has found that 
the necessary tests can be performed 
and the results of such tests returned 
within ninety days. The Intended effect 
is to avoid an unnecessarily extended 
and more expensive period of 
quarantine. 

OATES: Comments must be received on 
or before August 24.1981. 

AOORES8: Written comments to Deputy 
Administrator. USDA. APHIS. VS, Room 
870, Federal Building. Hyattsville. MD 
20782. 301-438-8170. 

FOR FURTHER INFORMATION CONTACT: 

Dr. D. E. Herrick. USDA. APHIS. VS, 
Room 821, Federal Building. Hyattsville, 
MD 20782, 301-438-8530. 
SUPPLEMENTARY INFORMATION: This 
proposed action has been reviewed in 
conformance with Executive Order 
12291. and has been determined to be 
not a “major rule.” The Department has 
determined that this rule will not have 
an annual effect on the economy of $100 
million or more, will not cause a major 
increase in costs or prices for 
consumers, individual industries. 
Federal. State or local government 
agencies, or geographic regions; and 
should have no adverse effects on 
competition, employment, investment, 
productivity, or the ability of United 
Slates'based enterprises to compete 
with foreign-based enterprises In 
domestic or export markets. 


Dr. Harry C Mussman, Administrator 
of the Animal and Plant Health 
Inspection Service, has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entitles. This is because 
this action will affect only persons who 
receive permits to import cattle through 
HSTAIC There have been a total of 30 
entities which have been granted 
permits to import cattle tl^ough HSTAIC 
during the throe years since it has 
opened. This figure compares with 
hundreds of other importers which 
import cattle into this country annually. 
Also, the reduction of the quarantine 
period will reduce costs of importation 
for any importer bringing in animals 
Ihrou^ HSTAIC. 

Dr. Milton J. Tillery, Director, National 
Program Planning Staffs, has determined 
that an emergency situation exists 
which warrants less than a 80-day 
comment period on this proposed action 
because the normal practice in Europe is 
to vaccinate the new calf crop in the fall 
of each year and such vaccinations 
make it impossible to adequately test 
the animals for communicable disease. 

If the importation of cattle from Europe 
is to take place this year, it must be 
done before the vaccinations occur. 
Therefore, in order to have this 
proposed change, it promulgated, in 
effect for the next importatioa only a 
30-day comment period is being 
provided. 

It should be noted that, in this issue of 
the Federal Register, the Department has 
published a notice of the deadline date 
for the receipt of applicants for special 
authorization to be drawn in a lottery 
basis for the allotment of quarantine 
space for the next group of cattle to be 
imported through the HSTAIC This 
notice also establishes that Europe is 
the geographic area from which cattle 
will be considered for importation and 
the schedule of fees, if this proposed 
change is adopted, for importation of 
such cattle. 

Notice is hereby given in accordance 
with the administrative procedure 
provisions in 5 U.S.C 553, that pursuant 
to Section 1 of the Act of May 8.1970 (21 
U.S.C. 135), the Animal and Plant Health 
Inspection Service is considering 
amending Part 92. Title 9. code of 
Federal Regulations. 

The purpose of HSTAIC is to provide 
a means to import animals that would 
not otherwise be eligible for importation 


into the united States and thereby 
broaden the genetic base of livestock in 
the United States. Current r^ulations 
provide for a five month period of 
quarantine with extensive laboratory 
tests and treatment, if necessary. 

This proposal would amend 
§ 92.41(b)(3)(iii) and (v) to chan^ the 
references to the five month period of 
quarantine to a three month period of 
quarantine. The Department’s 
experience with the two pervious 
quarantines indicates that the present 
five month quarantine period for 
animals from countries affected with 
exotic diseases not otherwise eligible 
for importation into the United States is 
not necessary. The Department has 
found that all the tests can be performed 
and results of such tests returned within 
ninety days. Therefore, the quarantine 
period for such animals at HSTAIC 
would be reduced from five months to 
three months. 

Present { 92.41(c) sets forth the 
cooperative agreement which Importers 
are required to execute. Paragraph 
A.l.b. of the cooperative agreement 
authorizes the cooperator to execute a 
payment bond which will be in effect 
from the date of issuance of the import 
permit to the date the animals are 
released horn quarantine or otherwise 
disposed of. This present section 
estimates this time to be not less than 
eight months. Since this proposal would, 
if adopted, reduce the quarantine period 
at HSTAIC by two months, the 
estimation in paragraph A.l.b. is also 
reduced by two months, from eight 
months to six months. 

This proposal also would correct a 
typographical error in S 92.41(b)(7). 

Accordingly. Part 92. Title 9. Code of 
Federal Regulations would be amended 
in the following respects: 

1. In S 92,41(b)(3) (lil) and (v). the 
reference to “the five month period of 
quarantine" would be amended to read: 
"the three month period of quarantine." 

2. Section 92.41(b)(7) would be 
amended to read: "Fees shall be based 
on the expected level of occupancy of 
the HSTAIC as determined by the 
number of animals that importers have 
been specially authorized to import into 
the HSTAIC." 

3. In i 92.41(c). the number "8" in the 
fourth sentence of A.l.b. of the 
Cooperative Agreement would be 
changed to "8". 
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All written submissions made 
pursuant to this rule will be made 
available for public inspection at the 
Federal Building. 6506 Merest Road. 
Room 819, Hyattsville. Maryland, during 
regular hours of business (6 a.m. to 4:30 
p.m., Monday to Friday, except 
holidays) in a manner convenient to the 
public business {7 CFR 1.27(b)). 

Comments submitted should bear a 
reference to the date and page number 
of this issue in the Federal Register. 

Done at Washington, D.C. this 20th day of 
|uly 1961. 

). K. AtweO. 

Deputy Admintulrator, VeterinaiySanices. 

BHJJNQ coot Mie>S4*ll 


NUCLEAR REGULATORY 
COMMISSION 

10 CFR Parts 2,19. 20.21.30. 40.51, 

61,70,73 and 170 

Ucenslng Requirements for Land 
Disposal of Radioactive Waste 

aqcncy: Nuclear Regulatory 

Commission. 

action: Proposed Rule. 

SUMMAfW: This notice invites public 
comment on proposed amendments to 
the Commission's rules to provide 
specific requirements for licensing the 
land disposal of radioactive wastes. The 
proposed amendments set forth 
performance obiectives for disposal, 
general requirements for land disposal 
of radioactive waste, technical 
requirements for disposal of radioactive 
waste into near-surface disposal 
facilities, requirements for submitting 
applications for licenses authorizing 
such activities and procedures which (he 
Commissiem will follow In the issuance 
of such Hoenset, The rule docs not deal 
with disposal by individual licensees by 
burial of their own wastes. The 
proposed amendments also set forth 
provisions for consultation and 
participation in license reviews by State 
governments and Indian tribes. Further 
amendments are proposed governing the 
transfer of licensed materiid for 
disposal. The proposed requirements 
respond to the needs and requests of the 
public. Congress, industry, the states, 
the Commission, and other Federal 
agencies for codification of regulations 
for the dispoal of low-level radioactive 
waste. 

date: Comment period expires October 
22.19B1. Comments received after 
October 22,1981 will be considered if it 
is practical to do so. but assurance of 
consideration cannot be given except as 


to comments received on or before this 
dale, 

ADOftess: All interested persons who 
desire to submit written comments in 
connection with the proposed 
amendments should send them to the 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Docketing and Service Branch. Copies of 
comments received on the proposed 
amendments may be examined in the 
Commission's Public Document Room at 
1717 H Street NW., Washington. D.C 
FOR FURTHER INFORMATION CONTACT: 

R. Dale Smith. Chief, Low-Lcvcl Waste 
Licensing Branch, Division of Waste 
Management, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Con^ission, Washington. 
D.C 20555, telephone (3(n) 427-4433. 
SUPPLEMENTARY INFORMATION: 

I. Dcscriptioo of the Proposed Action 

The U.S. Nuclear Regulatory 
Commission proposes to add to its rules 
In 10 CFR a new Part 61 to provide 
licensing procedures, per f ormance 
objectives, and technical criteria for 
licensing facilities for the land disposal 
of radioactive waste. Specifically, the 
regulations would establish performance 
objectives for land disposal of waste; 
technical requirements for the siting, 
design, operations, and closure activities 
for a near surface disposal facility; 
technical requirements concerning the 
waste form that waste generators must 
meet for the land disposal of waste: 
classiflcaiioD of waste; institutional 
requirements; and administrative and 
procedural requirements for licensing a 
disposal facility. Amendments to other 
parts of 10 CFR are proposed to govern 
the ccrtificaHon and use of shipping 
manifests to track waste shipments and 
clarify, but not substantially modify, the 
requirements of existing regulations. 
Specific requirements for bcensiqg 
facilities for the disposal of radioactive 
wastes by alternative land disposal 
methods will be proposed for Part 61 in 
subsequent Tulemaldngs. Disposal of 
radioactive wastes by an tndividuBl 
tic ense e will continue to be governed by 
10 CFR Part 20. 

Part 81 deftnes whfdi wastes are 
acceptable for disposal by near-surface 
disposal methods (and which wastes are 
not acceptable and must be disposed of 
by odier methods). It also seta cut the 
administrative and procedural 
requirements for licensing a facility for 
the land disposal of waste. 

IL Need for the Proposed Action 

Current general regulations for 
licensing materials do not cx>ntain any 


technical standards or criteria for the 
disposal of licensed materials. However, 
the need for comprehensive, national 
standards and technical criteria for the 
disposal of radioactive waste is well 
documented. The Commission has 
undertaken a program to establish such 
standards and criteria through this 
proposed rulemaking action. 

in. Background 

The Commission has bad a program 
underway for several years to develop 
regulations and other guidance for the 
management and disposal of low-level 
waste (LLW). Oo October 25,1978. the 
Commission published an Advance 
Notice of Proposed Rulemaking (43 FR 
49811) regarding the development of 
specific regulations for the disposal of 
LLW. The development of these 
regulations was In response to needs 
and requests expressed by the public, 
the Congress, industry, the States, the 
Commission, and other Federal agencies 
for codification of regulations for the 
disposal of LLW. To provide guidance 
and support f or de veloping the new 
regulation, 10 CFR Part 61, the 
Comniisaton has prepared a draft 
enviroinRental impact statement (EIS) 
NURBG-CI782.^The statement is not a 
generic EIS on the disposal of LLW. 
Rather, it is a decision document that 
has been prepared to provide a basis for 
decisions on (he perfonnanoe objectives 
and technica] and financial criteria set 
out in Part 61. As part of the process to 
scope the form and content of the BIS 
and the proposed regulation, the 
advance notice asked for advice, 
recommendations, and comments on the 
scope and content of the EIS and the 
regulation. As a part of this advance 
notice, the Commission announced its 
intention to: 

• Develop technical criteria and 
standa^ for the disposal of LLW by 
shallow land burial and alternative 
disposal methods. 

• Prepare a supportiqg £1S for the 
rofulation. 

• Coordinate development of technical 
criteria and standards for shallow 
land burial and alternative disposal 
methods with requirements for the 
classification of waste (Define the 
concentrations and quantities of 
waste acceptable for disposal by 
various disposal methods). 


'S4QsU oopiMat thb import wUl b« £nw 

upon publkatkia to lh« «xt«n1 of tuppty iinJ iiuty bo 
obtoiiMid by wHnon rvqticil 1o thr DtrocHir. Divif ton 
of Todnlool Infocnuitiafi ond Doc u mBOt QonUrot. 
WiMbii^gloik ox:. aoa&6 CopMo wiU slio bo nMuk 
airoiUblo for it)i|»oction or oopyi^f for ■ feo at Iho 
.VRC Public Oocomofit Room. IW H Strwt ffW., 
Woihington. O.C 














38082 


Federal Register / Vol. 46. No. 142 / Friday. |uiy 24, 1981 / Proposed Rules 


The CommUsion received a total of 36 
responsea from the public on the 
advance notice. These comments have 
been docketed (Docket No. PR-61) and 
may be examined in the Commission’s 
Public Document Room located at 1717 
H Street NW., Washington. D.C A 
detailed analysis by the Commission of 
the public responses received may also 
be examined in the Public Document 
Room. The respondents to the advance 
notice strongly supported the 
Commisslon*8 development of specific 
criteria and standards for the disposal of 
low-level waste. There was also support 
among the commenters that an overall 
EIS should be prepared to provide an 
essential part of the informational and 
decisional base for the development of 
the criteria and standards for the 
rulemaking action. However, the 
commenters were divided on the form 
and structure of the criteria and 
standards. Some commenters stated that 
the criteria and standards should be 
minimal and basic and should 
emphasize the performance objectives 
to be met by low-level waste disposal 
facilities. Others suggested the criteria 
and standards should be specific and 
detailed. Many commenters also stated 
that as part of the development of LLW 
disposal standards and criteria a system 
was needed for classifying or 
segregating the waste based on hazard. 

A number of comments were received 
on the Commission's questions 
regarding alternative disposal methods 
to shallow land burial. Although the 
comments in this area were mixed, the 
most often expressed opinion was that 
primary consideration should be given 
to developing requirements for shallow 
land burial and emplacement of waste 
into mined cavities. Disposal of wastes 
in ocean waters was given the lowest 
priority. Four commenters felt there was 
no need to establish a priority list of the 
alternative disposal methods to shallow 
land burial. The most often expressed 
disadvantage of any alternative method 
was the potential for Increased cost. 
Approximately 60 percent of the 
respondents suggested other potentially 
viable methods for low-level waste 
treatment and/or disposal. The methods 
most frequently mentioned were volume 
reduction and other advanced 
processing techniques. 

The comments received by the 
Commission on the advance notice were 
used by the Commission in scoping the 
form and content of the EIS and the 
regulation. For this scoping process, the 
Commission also considered a numbr of 
other sources, including; 


• The results of program studies and 
other technical data on LLW 
management and disposal: 

• Licensing experience with current 
LLW disposal sites and current LLW 
management techniques: 

• Programs by the Environmental 
Protection Agency (EPA) to develop 
criteria and standards for LLW 
management and regulations for 
disposal of nonradio-active solid and 
chemically hazardous wastes; 

• Recommendations of the Interagency 
Review Group on Nuclear Waste 
Management: 

• Natural Resources Defense Council 
(NRDC) Petition for Rulemaking (PRM 
20-7); 

• Discussions with Industry and public 
interest groups. State and Federal 
agencies, and others; 

• Recommendations from the State 
Plaiming Council: and 

• Public Law 96-573, “Low-Level 
Radioactive Waste Policy Act” 

On February 26.1900. the Commission 
also published a Notice of Availability 
of a preliminary draft regulation, dat^ 
November 5.1979, announcing 
availability of the draft for public review 
and comment to help ensure wide 
distribution and early public review and 
comment (45 FR13104). Copies of this 
draft regulation were distributed to all 
of the States. The comments received in 
response have been docketed (Docket 
No. PR-61) and may be examined in the 
Commission's Public Document Room 
located at 1717 H Street NW., 
Washington. D.C 

During the summer and fall of 1980. 
the Commission also sponsored 4 
regional workshops to provide an 
opportunity for open dialogue among 
representatives of the States, public 
interest groups, the industry, and others 
on the issues to be addressed through 
the Part 61 rulemaking. One workshop 
was conducted by the Southern States 
Energy Board for the southeast region, a 
second by the Western States Energy 
Board for the west, a third by the 
Midwestern Regional Office of the 
Council of State Governments for the 
central region and midwest and a fourth 
by the New England Regional 
Commission for the northeast These 
workshops were particularly useful in 
formulating our positions on the more 
judgmental aspects of the rule and 
underlying assumptions (such as the 
length of time we should assume that 
active governmental controls could 
reasonably be relied on). A copy of the 
full transcript for each meeting and a 
summary report documenting the 
collective views of the participants has 
been placed in the docket for this 


rulemaking (Docket No PR-61) and may 
be examined at the Commission's Public 
Document Room located at 1717 H 
Street NW., Washington. D.C 

rv. Purpose and Scope of Part 61 

It is the purpose of Part 61 to establish 
technical (^teria and procedures for 
licensing facilities for the land disposal 
of radioactive wastes. Part 61 will not 
apply to alternative disposal methods 
such as deep space or ocean disposal. It 
is not practicable to develop one 
regulation dealing with such a wide 
variety in disposal technologies. 
Requirements for ocean disposal are a 
responsibility of the EPA. Space 
disposaL although technically feasible, 
is not developed to the point of routine, 
economic application. 

The recently enacted Low-Level 
Radioactive Waste Policy Act (Pub. L 
96-573) sets forth a traditional definition 
of “low-level radioactive waste.” I.e.. 
radioactive waste not classified either 
as high-level radioactive waste, 
transuranic waste, spent nuclear fuel, or 
uranium mill tailings (byproduct 
material as defined in section 11 e.(2) of 
the Atomic Energy Act of 1954). While 
Part 81 is intended to deal with the 
disposal of most wastes Included in this 
defmition. the waste classification 
scheme that forms the basis for Part 61 
has identified some “low level 
radioactive wastes'* that are not suitable 
for disposal by the means that Part 61 
provides, and alternative methods will 
have to be used. Therefore, the term 
“low-level radioactive waste” is not 
used in Part 61. Reference is made to 
“waste” and “radioactive wastes" 
which, within the context of Part 61. 
refers to those wastes that are 
acceptable for disposal under the 
provisions of Part 61. 

This proposed regulation includes 
overall performance objectives expected 
in any type of land disposal and 
technical requirements for the disposal 
of waste near the surface. The te<^ical 
requirements for disposal are set forth 
for disposal site characteristics, disposal 
site design and near-surface disposal 
facility operations, classification and 
characteristics of wastes, and 
institutional control and surveillance. 

V. Summary of Rule 

The following sections provide a 
discussion of the major provisions of 
Part 61. 

A. Performance Objectives Versus 
Prescriptive Requirements 

In developing Part 61. the Commission 
has considered two basic approaches: a 
performance objective approach and a 
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prescriptive approach. A regulatton 
oriented toward performance objectives 
would establish the overall objectives to 
be adiieved in waste disposal and 
would leave flexfbflity as to how the 
obiectives would be achieved. 

^ the latter approadi, spedllc 
detailed requirements for design and 
operation of a land dispose facility 
would be set out in the regulatioits. 
Prescriptive standards w^d specify the 
particular practices, designs, or methods 
to be employed—for example, the 
thichness of the cover material (the cap) 
over a land disposal trench, or the 
maximum slope of the trench walls. 

Setting of prescriptive standards 
requires a considerable amount of 
detailed knowledge about potential 
designs, techniques, and procedures for 
disposing of wastes in order to prescribe 
which deigns, techniques, and 
procedures are among the best and 
would assume that the state of art in 
waste disposal is developed to the point 
where there are dear choices to be 
made among all the potenUal 
approaches. 

A combination of approaches has 
been chosen for Part 61. Overall 
performance objectives are stated and 
the applicant has flexibility in choosing 
desi^ features and operating practices 
to achieve these objectives. There are 
some prescriptive requirements that 
have been judged necessary in li^t of 
past operating experience with disposal 
fadlities. To the extent practicable, 
these requirements are stated as 
minimum criteria to afford some 
nexihility in meeting them. 

B. Development of Performance 
Ob/edlvea 

With respect to the performance 
objectives, the Commission's overall 
goal is to assure protection of the public 
health and safety. In considering 
radioactive waste disposal attainment 
of this goal would appear to fall into two 
time frames: the short-term operational 
phase and the long term after operations 
cease. 

In the short term, the concern is for 
protection of workers and the general 
population during operation of a 
disposal fadlity. 

I^tection of the public health and 
safety over the long term is most 
important and long-term performance of 
the land disposal fedlity after 
operations cease should be given greater 
emphasis than short-term considerations 
and conveniences. It is therefore at the 
time of the land disposal facility closure 
that greatest reliance %vill be placed on 
the disposal site characteristics and 
design as well as the waste 
characteristics to assure protection of 


the public health and safety %vithout the 
need for continued active care and 
maintenance. 

Assuring safety over the long term 
Involves throe considerations: (1) 
protection of individuals from 
inadvertent intrusion into the site and 
coming in contact with the waste at 
some point in the future; (2} protection of 
the general public from potential 
releases to the environment and (3) 
stability of the disposed waste and the 
site to eliminate the need for ongoing 
maintenance of the site following 
closure. 

Safety During Operatiom, The short¬ 
term performance objective induded in 
Subpart C of Part 61 will be to assure 
that the disposal facility will be 
operated in conformance with the same 
Commiasion standards for radiation 
protection set out in 10 CFR Part 20 that 
are applied to all Commission licensees 
for protection of workers (See { 61.43.) 

Protection of the inadvertent Intruder, 
The Commission believes that 
intentional intrusion into the land 
disposal fadlity (e.g.. an archaealogist 
reclaiming artifacts) cannot reasonably 
be protected against. However, after the 
land disposal facility closes, and after 
active institutional control and 
Burveillance over the disposal site have 
been removed, one or a few individuals 
could inadvertently disturb waste in the 
disposal site through activities such as 
construction of a house or by fanning. 

Actual intrusion into the waste may 
never occur but. for purposes of Part 61. 
it has been assumed that intrusion could 
occur, in which case the one or few such 
Individuals should not receive an 
unacceptable radiation exposure. The 
Conunistion is applying a 500 mrem/yr 
maximum individuid exposure limit for 
this unusual case. This limit is based on 
ICRP recommendations for dose limits 
to individualB and Is a level that is 
recognized as providing adequate 
protection. Since only one. or at most a 
few, persons would be involved, it is not 
necessary to consider a papulation dose. 
This limit is then used to determine the 
allowable concentrations of nuclides in 
each class of Waste. (See 161.42.) 

Protection of the ^vironment The 
primary long-term pathway of release of 
radioactivity from near-su^ace disposal 
involves ra^omidide contamination of 
and transport through the ground water. 
Presently there exists no specific 
numerical standard for protection of the 
ground water. The Environmental 
Protection Agency (EPA). under its 
generally applicable environmental 
standard-setting authority, has 
responsibility to prepare a standard that 
will set limits for releases of 
radioactivity to the general environment 


from disposal facilltieB. After examining 
other existing standards, the 
CommisBkm does not antudpate that the 
standard will be much high^ than the 
standards already established for 
releases to the environment from fuel 
cycle facilities sat out in 40 CFR Part 190 
(25 mrem/yr whole-body exposure). 
Also, the standard will probably not be 
any lower than the limits established in 
40 CFR Part 141 for concentrations of 
radioactivity in drinking water (4 mrem/ 
yr whole body exposure). As a part of 
the ETS for Part 61, the Commission 
analyzed a range of limits from 1 mrem/ 
3 rr to 25 mrem/yr applied at various 
locations at and in the vicinity of a 
disposal facility. Based on the numerical 
limiits already set for existing standards 
and this analog, the Commission has 
selected an objective that requires that 
any movement of radioactivity not result 
in calculated doses exceeding 25 mrem/ 
yr to an individual at the site botmdary 
or cause the EPA Drinking Water 
Standards (40 CFR Part 141) to be 
exceeded at the nearest public drinking 
water supply (See § 61.41). When EPA 
standards are effective, licensees will 
have to comply with them. Because 
these standards are specific to land 
disposal of radioactive waste, they are 
included in Part 61 rather than 10 CFR 
Part 20. 

C Afio/iUErni TeebnioaJ Requirements 

To help assure that the performance 
ob)ective wiU be met, minimum 
requirements will be placed on the 
various parts of an overall disposal 
“systaro**. 

The principal parts of an overaU 
disposal system that are readily 
identifiable and wiD bo addressed in the 
minimum technical requirements are: 

• The characteristics of the disposal site 
into which the waste is placed: 

• The method by which the disposal site 
is designed, the land disposal facility 
constructecL the waste emplaced, and 
the disposal site closed: 

• The characteristics of the waste: and 

• Hie degree and length of institutional 
control surveillance, and monitoring 
of the dispoeal aite after closure. 
Dismal Site SuitabJIity 

Requirements, A wide range of locations 
are potentially available for use as a 
ncar-surface disposal facility ranging 
from the humid east to the arid west. 

The approach the Commission has 
followed in establishing the disposal site 
suitability requirements has been to 
establish a common-sense base of 
disposal site evaluation factors that can 
be consistently applied throughout the 
country. Hie requirements would 
essentially eliminate certain limited 
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areas from ponslderalion because of 
undesirable characteristics but would 
leave larae areas in each region where 
acceptable sites could be found (see 
S 61.50). The requirements are intended 
to eliminate, to the extent practicable, 
those areas with certain characteristics 
that are known to lead to or have high 
potential to lead to problems over the 
long term (e.g.. Hooding or rapid erosion 
of the site). These disposal site 
characteristics include: 

(1) Complexity—^The disposal site 
must be capable of being Investigated 
and analyzed. If the disposal site cannot 
be characterized, prediction of potential 
long-term impacts is not possible. 

(2) Potential Land and Resource Use— 
The disposal site should not have any 
extensive natural resources beneath it 
or have such high potential for other 
subsequent uses of the land that 
immediate intrusion into the disposal 
site after active institutional controls are 
removed is likely, 

(3) Surface Water—Areas with large 
surface water sources or hi^ potential 
for Hooding should be avoided to reduce 
the greater potential for migration that 
large quantities of water present, 

(4) Ground water—Ground water 
intrusion into the disposal units should 
be avoided to reduce the potential for 
leaching of waste and subsequent 
migration. 

(5) Stability—Stability of the disposal 
site over the long term is important in 
helping assure continued site integrity 
and in reducing the potential for 
migration and transport of waste to 
offsite areas. 

Disposal Site Design, Land Disposal 
Facility Operation, and Disposal Site 
Closure Requirements. The spedflc 
requirements for design, operation, and 
closure of a near-surface disposal 
facility are directed at achieving long¬ 
term stability of the disposed waste and 
the disposal site so that, after closure, 
the need for ongoing active maintenance 
is eliminated and only minor custodial 
care, surveillance, and monitoring are 
required. (See $ 61.51.) Other 
requirements are directed at enhancing 
natiiral disposal site characteristics by 
directing surface water away from 
disposal units, reducing inHItration of 
precipitation into disposal units, and 
reducing the potential for erosion, 
leading to an acceptable condition for 
disposal site closure. 

SpeciHc design requirements are set 
out relating to assuring protection of an 
inadvertent intruder from exposure to 
higher concentration wastes. Such 
wastes, dcHned by t 61.55. must be 
disposed of at greater depths (i.e.. a 
minimum 5 meters below grade] or with 
equivalent natural or engineering 


barriers to reduce radiation exposure 
and further minimize the potential that 
an individual might inadvertently come 
in contact with the waste. In addition, a 
speciHc provision requires segregation 
of the lower activity compressible waste 
from the higher activity wastes and 
separate disposal. Higher activity 
wastes are subject to the structural 
stability requirements of i 61.55(b). 
Requirements are also established on 
environmental monitoring (S 61.53). 

Waste Characteristics and 
Classification. A cornerstone of the 
system to control the migration of 
radionuclides offsite is stability— 
stability of the waste and of the disposal 
site so that once emplaced and covered, 
the access of water to the waste can be 
eliminated or minimized. Thus, a basic 
requirement on waste is that it should 
be stable, that is. it should maintain its 
configuration and consistency under the 
conditions if would be exposed to after 
disposal. This stability should last long 
enough for the radioisotopes to decay to 
levels where they are no longer of 
concern from the migration standpoint 

While stability is a necessary 
characteristic for waste that has a 
potential for migration, studies have 
shown that mu^ of the waste being 
disposed of does not contain sufHcient 
amounts of radionuclides to be of 
concern from the migration standpoint. 
However, these same wastes, such as 
ordinary trash-type wastes tend to be 
unstable. It is ob^ous that if these 
wastes were disposed of with higher 
activity waste, their deterioration could 
lead to failure of the system and permit 
water to penetrate the disposal site and 
cause problems with the higher activity 
wastes. The choice, then, is either to 
require these less hazardous wastes to 
meet stability requirements or to 
segregate them from the more hazardous 
waste. Since stability requirements for 
low activity wastes would probably 
require expensive processing, 
segregation appears to have a cost/ 
beneBt advantage in spite of possible 
increased costs of disposal site 
stabilization, 

A simple waste classiBcation scheme 
has been devised and incorporated into 
Part 61. The scheme is based on the role 
that the waste plays in the assurance 
that the performance objectives of 
protecting persons from radiation from 
waste will be met 

The Brst categorization of waste is to 
identify those wastes that do not have to 
meet the stability requirements and that 
will be segregate at the disposal site. 
These wastes, called Qass A segregated 
wastes, are deBned in { 61.55 in terms of 
the maximum allowable concentration 
of certain isotopes and certain minimum 


requirements on waste form that are 
necessary for safe handling. The second 
category is for waste that requires 
stability. Class B stable waste, and is 
deBned in terms of allowable 
concentrations of isotopes and 
requirements for a stable waste form as 
well as the minimum handling 
requirements. 

There are concentrations of certain 
isotopes that will require protection 
against inadvertent intrusion after 
institutional controls have lapsed. These 
concentrations have been determined by 
analysis of the exposure to humans from 
the postulated intrusion of an individual 
after the 100 year period of institutional 
control. Any waste with concentrations 
of these isotopes that would cause an 
exposure greater than 500 millirem must 
be protected from intrusion by deeper 
burial or some other barrier. Wastes 
requiring such protection are identiBed 
as Class C intruder wastes. 

The waste classiBcation section also 
places upper limits on concentrations of 
isotopes in any class of waste. Wastes 
containing hij^er concentrations are 
generally excluded from near-surface 
disposal. Part 61 provides for special 
consideration by the Commission of 
proposed disposal methods on a case- 
by-case basis for wastes that exceed 
these values. 

For most of the alpha emitting 
transuranic nuclides, the maximum 
allowable concentrations were 
calculated to be in the range of 10 
nanocuries per gram currently imposed 
by disposal facilities. These calctilations 
were conservatively based, in that they 
did not allow credit for dilution by other 
wastes. If this factor were changed, the 
values would increase somewhat. A 
decision was made not to recalculate in 
order to come up with higher values. 

This decision is based on two factors. 
First, in the spirit of the ALARA (as Low 
as Reasonably Achievable) co.^.cept. the 
lower value of 10 nCi/g has been 
demonstrated as an acJiievable 
concentration to control the disposal of 
transuranic nuclides. This value has 
been imposed by the Department of 
Energy for some eleven years and by 
most of the commercial disposal site 
operators for nearly that long. The last 
commercial site imposed the 10 nCi/g 
restriction in 1981. Thus, there is no 
need to increase the limit from the 
standpoint of achievabllity. Second, 
there is a tendency toward a more 
conservative assessment of the hazard 
of certain transuranic nuclides (Ref. 
ICRP 30) and it does not seem prudent at 
this time to use the higher calculated 
values. A value of 350 nCi/g was 
established for plutonium ~ 241. since 
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this concentration of short lived beta- 
emitting isotope decays to a 10 nQ/g 
concentration of americium-241. a 
longer lived alpha-emitter. At present, 
wastes containing transuranic nuclides 
in concentrations greater than 10 nCi/g 
are not being generaged in significant 
volumes. 

Based on the values in Table I. and 
the isotopic content of various waste 
streams analyzed in the Environmental 
Impact Statement, the following waste 
streams would generally fall into the 
waste classes indicated. 

Class A—Sasregated Waste 

PWR Ion Exchange Resin (tow activity) 

PWR Concentrate Liquids (low activity) 
PWR Filler Sludges flow activity) 

PWR Filter Cartridge (low activity) 

PWR Compactible Contaminated Trash 
BWR Compactible Contaminated Trash 
Fuel Fabrication Compactible Trash 
Fuel Fabrication Noncompactible Trash 
Institutional Trash 

Industrial Sealed Source Manufacturing 

Contaminated Trash 
Industrial Low Activity Trash 
Fuel Fabrication Process Waste 
UF« Process Waste 
Nuclear Medicine Waste 
Biomedical Research Radiotracer Waste. 

Bio wastes, and Contaminated Trash 
Academic Institution Radioactive 

Radiotracer Waatea. Biowastes, and 

Contaminated Trash 

Class B—Stable Waste 

PWH Ion Exchange Resins 

PWlt Concentrate Liquid 

PWR Filter Sludges 

PWR Filter Cartridges 

BWR Ion Exchange Resins 

BWR Concentrated Liquids 

BWR Filler Sludges 

PWR Noncompactible Trash 

BWR Noncompactible Trash 

LWR ■ Nonfuel Reactor Components 

LWR * Decontamination Resins 

Tritium Production and Processing Waste 

Accelerator Targets 
High Specific Activity Industrial Waste 

Class C—Intruder W'aste 

Waste * from Isotope Production Facilities 
Sealed ‘Sources 

Note.—More recent data indicate that 
power reactor operation and waste 
processing characteristics are lending to 
move LWR wastes into higher classes. 

The Commission has not developed a 
classification of waste based on total 
hazard. 'Hie classification is based on 
radiation protection considerations. 

The Commission, however, hag^ 
addressed other potential hazards 
presented by other associated 
components of waste (e.g.. chemical and 
biological hazards) throu^ te exclusion 


‘Theic ftlnramt nuiy cocitain 
conoinilralicifti of certsin itolopM that will requira 
special aaaaMineat and Commltilofi approval lor 
naaraurfaca ditpoiaL 


or treatment of certain chemical, 
physical and biological forms of waste. 

The Commission recognizes the need 
for a “de minimis** classification of 
wastes, wastes that would be exempt 
from Part 61 and would be considered of 
no regulatory concern. The Commission 
believes, however, as the Federal 
Radiation Policy Council has 
recommended, that such exemptions 
should be determined on a specific 
waste basis. In this regard, a recent 
rulemaking (46 FR 16230) established 
such on exemption in a new 9 20.306 for 
certain levels of tritium and carbon-14 
contained in liquid scintillation and 
animal carcass waste. Other wastes 
may also readily lend themselves to 
treatment in this manner. The « 
Commission will be working over the 
next 2 years to define these wastes and 
provide for additional exemptions as 
appropriate. Thus, Part 61 will not 
establish a generic **de minimis*' 
category for waste. 

D. Land Ownership of Near-Surface 
Disposal Facilities 

Federal or Slate ^vemment 
ownership of land for disposal of waste 
at a land disposal facility has been a 
requirement in the Commission's 
regulations (10 CFR 20.302) since the 
inception of commercial disposal 
operations. This requirement is being 
continued to assure adequate control of 
the disposal site after closure and to 
reduce the potential for inadvertent 
intrusion. (See 9 61.59.) 

Although oivnership by a State or the 
Federal Government is required before 
the Commission will issue a license, the 
Commission will consider an application 
when the site is privately owned if the 
applicant provides evidence that 
arrangements have been made with a 
State or the Federal government to 
assume ownership before the license is 
issued. The details of the arrangement 
may include whatever provisions the 
State or Federal agency considers 
appropriate as long as they are not 
inconsistent with requirements of the 
Commission. 

E, Institutional Control 

Control of access to the disposal site 
and use of the land following closure of 
the site is required to keep people from 
having contact with the waste and 
affecting the integrity of the disposal 
site. Active institutional controls 
involving periodic surveillance by the 
custodial agency and controlled access 
(e.g.. maintaining a fence) cannot be 
relied upon indefinitely (9 61.60 will not 
allow reliance on active institutional 
controls for more than 100 years since 
this is judged to be maximum time that 


governmental instilutions should be 
relied on to carry out active controls.) 

A monitoring program to check on 
continued disposal site integrity would 
also be carried out. Control and 
surveillance of the disposal site by the 
State or Federal land oivner/custodial 
agency is needed to prevent an intruder 
from excavating, drilling wells, or 
performing other activities that would 
expose that individual or lead to 
possible increased migration onsite. 
Active controls would eventually be 
removed and replaced by more passive 
controls (e.g.. government land 
ownership and records) which will be 
an inexpensive means of ensuring that 
knowle^e of the disposal facility will 
be retained. 

F. Financial Assurances 

Given the past history at some of the 
existing disposal sites, one of the key 
concerns is assurance of adequate 
financial qualification on the part of the 
applicant to construct and operate the 
disposal facility and to provide 
adequate financial provisions for 
disposal site closure and 
postoperational activities. 

Subpart E requires that the applicant 
be financially qualified to conduct all 
licensed activities during the 
construction and operational phases of 
the land disposal facility. Proof of the 
financial qualincalions of applicants is 
not currently required by Parts 30 and 
40. This new requirement will help 
assure that resources are not expended 
on projects without adequate backing. 
This requirement should minimize the 
potential for early default or the 
abandonment of the site by the operator. 

Section 61.62 of the Part 61 requires 
the applicant to provide an acceptable 
form of financial surety to ensure that 
funds are available to perform closure 
and stabilization and observation until 
the license is transferred to the custodial 
agency for institutional control or 
terminated. The Commission has 
received evidence of a great deal of 
public interest concerning the issue of 
financial responsibility for closure of a 
disposal site. Numerous written 
comments were made on this portion of 
the draft regulation, and the issue was 
also raised at all four workshops held to 
review this regulation. Many 
commenters felt that the licensee should 
be held responsible for the full costs of 
closure of a disposal site and that the 
license should not be terminated and the 
land returned to the custodial 
government authority until the licensee 
has Completed satisfactory closure. 

The amount of surety liability 
required is based on cost estimates 
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submitted by the licensee in an 
approved plan for disposal site closure 
and stabilization. The applicant must 
submit a cost estimate for disposal site 
closure that includes consideration of 
inflation, increases in the amount of 
disturbed land, and the closure and 
stabilization activities that have already 
occurred at the disposal site. The 
Commission expecta that the closure 
costs will be minimal when compared to 
the other life cycle costs of the disposal 
site because the regulation requires the 
licensee to perform the majority of 
closure and stabilization activities as an 
integral part of normal disposal site 
procedures during the operating period 

The types of surety arrangements 
being considered in Part 01 are similar 
to the Commission's recently enacted 
uranium mill tailings requirements (45 
PR 65521). In their evaluation of various 
surety mechanisms, the Commission 
used the following criteria: (1) degree of 
security in obtaining funds in case the 
licensee defaults; (2) amount of 
administrative time and expense 
required to implement and monitor the 
surety; (3) problems of asset valuation 
posed by the mechanism; and (4) the 
coat of the surety mechanism. Based on 
this review, the Commission found the 
following types of surety mechanisms to 
be acceptable: surety bonds, cash 
deposits, trust funds, deposits of 
government securities, escrows, letters 
or lines of credit, and a combination of 
these mechanisms or such other types of 
arrangements as may be approved by 
the Commission. The Commission found 
that selMnsurance for a private sector 
applicant was not an acceptable surety 
mechanism. 

Section 61.63 requires the applicant to 
provide evidence to the Commission 
that a legally binding arrangement, such 
as a lease, exists between the applicant 
and the party holding title to the 
disposal site. Such a binding 
arrangement would delineate Bnancial 
responsibility for the active institutional 
control period, which is not expected to 
exceed 100 years. The Commission feels 
that this regulatory approach is required 
so that all necessary activities following 
licensing transfer, such as surveillance, 
monitoring, and custodial activities, will 
be performed promptly and in a manner 
that will protect the public health and 
safety. 

Currently the Commission lacks 
authority to require land disposal 
facility licensees to provide financial 
responsibility for activities occurring 
after the original licensee's 
responsibilities have ceased and the 
license has been transferred to another 
party. The Commlsaioo is considering 


legislation proposals that would give the 
Commission the authority to require 
financial assurances of land disposal 
facility licensees for the active 
institutional control period. In the 
meantime, the Commission feels that the 
most appropriate regulatory approach is 
to require an applicant to submit 
evidence of a binding arrangement. 

Manifest Tracking System. Section 
20.311 of Part 20 establishes the 
requirements for a manifest tracking 
system for wastes. The system will 
address the need for more complete 
information on the classification and 
characteristics of the waste, for 
improved accountability of wastes, and 
for a better data base. The EPA has 
recently instituted a manifest tracking 
system for hazardous wastes. The 
General Accounting Office (GAO) noted 
the need for Improvements in these two 
areas in its report entitled "The Problem 
of Disposing of Nuclear Low-Level 
Waste: Where Do We Go from Here?", 
published March 31.1960. The GAO 
recommended that the Commission 
"Determine who the generators of low- 
level are in both the Agreement and 
non*Agreement States and how much 
waste each licensee is generating" and 
"Establish a method to track waste from 
the point of generation to the point of 
disposal." Improving the data base on 
waste will improve the credibility of 
decisionmakers, enable better planning 
for inspections and emergencies, 
enhance projection of future waste 
generation, and help in site specific 
analyses and planning. The Information 
on waste classification and 
characteristics is necessary for proper 
handling and disposal at the land 
disposal facility (e.g.. which waste 
requires intruder barriers). 

Licensees who ship under existing 
regulations are required to prepare and 
forward shipping manifests that comply 
with DOT regulations. The proposed 
manifest content requirements in 
i 20.311 are somewhat more 
comprehensive but compatible with 
DOT requirements. The waste generator 
must be specifically identiHed. The 
information requirements concerning the 
waste itself are somewhat more 
extensive and geared to information 
needed for disposal, not just 
transportation and handling. More 
expUdt information on chemical content 
and composition and solidification 
agents is required Licensees are 
required to comply with and certify 
compliance with waste form 
requirements of Part 61. This latter 
requirement stems solely from the 
technical requirements for disposal and 
is therefore new. The land disposal 


facility licensee must record data on the 
condition of the waste itself and 
document and certify receipL handling, 
repackaging, storage, and disposal 

The use of the manifests as provided 
in 9 20.311 provides a tracking system 
that is inspectable. Section 20.311 
requires the shipper to provide copies of 
the manifest to precede and accompany 
shipments and investigation if 
notiflcatlon of receipt or disposal is not 
received. The responsibility for tracking 
shipments is with the shipper who may 
be the generator, a service company 
who collects, stores, and delivers the 
waste, or an intermediate processor. A 
crosscheck is provided to ensure that 
delayed or missing shipments are 
investigated by requiring land disposal 
facility operators to periodically match 
advance copies of manifests to those for 
shipments actually received. 

C. Life Cycle of a Typical Land 
Disposal Facility 

The life of a typical facility can be 
broken into 5 phases: preoperational, 
operational, closure, postclosure 
observation, and institutional controL 
The following discussion considers each 
phase separately. The applicant's 
activities and procedural requirements 
as established by this proposed 
rulemaking are include. 

Preoperational Phase. The 
preoperational phase consists of two 
parts: disposal site selection and 
characterization and licensing. The 
disposal site selection and 
characterization fall into the data 
gathering and planning phase. This is 
the phase in which the applicant selects 
a re^on of interest and searches for a 
number of possible disposal sites (a 
slate of candidate disposal sites), using 
reconnaissance-level Information. The 
applicant then narrows the possible 
disposal sites down to one. After a 
proposed disposal site has been 
selected, based upon reconnaissance- 
level information, the applicant begins a 
detailed investigation (geology, depth to 
ground-water table, amount of rainfall, 
etc.) of the proposed disposal site. The 
applicant also Initiates the 
preoperational monitoring program. 

The applicant prepares an application 
for the land disposal facility following 
Subpart B. The applicant also prepares 
an environmental report Of p^cular 
importance to this application are the 
performance objectives and technical 
requirements discussed earlier and the 
preliminary site closure plan, 
arrangements concerning land 
ownership and associate 
responsibilities, and financial assurance. 
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Licensing activities begin when the 
applicant files the application. The 
application is reviewed for 
completeness and acceptability in 
accordance with new Paragraph 
2.101(b)(2). prior to docketing. Notice of 
receipt of the tendered application is to 
be published in the Federal Register. 

The Commission notifies state, local and 
tribal o^cials and begins to coordinate 
with these officials. Once docketed, the 
application is again noticed in the 
Federal Register and the application and 
environmental report widely distributed 
An opportunity for interested parties to 
request a hearing is provided pursuant 
to 10 CFR 2.105. Application fees are 
paid in accordance with 10 CFR Part 
17a 

The regulatory review period follows. 
The applicant continues any disposal 
site studies and the preoperational 
observation and monitoring. The 
applicant also responds to informtional 
requests. Section 61.3 requires that 
construction not begin until a decision is 
made to issue the license. The 
application and environmental report 
are updated if necessary. 

The Commission reviews the 
application and the accompanying 
environmental report. The Commission 
requests additional information if 
necessary. The Commission prepares a 
draft environmental impact statement 
(DEIS). If hearings are requested an 
Atomic Safety and Licensing Board 
(ASLB) is appointed. After the 
Commission*s review is completed and 
documented and the EIS and any 
hearings completed, and the 
Commissioners have approved, the 
Director issues the license or denies the 
application in accordance with the 
criteria in S 61.23 and any decision 
rendered by the Licensing or Appeals 
Board. Hearings, if any, would be held 
in ac cordance with existing rules in 10 
CFR Part 2. An Atomic Safety and 
Licensing Appeal Board and/or the 
Commission may review the Rndings of 
the ASLB or the ASLB findings may be 
appealed to these next levels and to the 
courts. Upon resolution of the hearings, 
reviews, and appeals, and the 
Commissioners have approved, the 
Director takes final action to Issue or 
deny and publishes a notice in the 
Federal Register. If the ownership of the 
land has not been transferred to the 
State or Federal government transfer 
would now take place. If the license is 
issued, it is subject to the general license 
condition in $ 61.24 and to specific 
conditions as required. 

If no hearings have been requested, 
and the Commissioners approve, the 
Commission publishes a notice of the 


issuance in the Federal Register in 
accordance with S 2.10a and the 
Director takes final action to issue or 
deny the license. 

State and Indian tribes may 
participate in the Commission's license 
review process to aid the Commission in 
its review. Subpart F of the proposed 
Part 61 addresses such participation, 
which is in addition to participation as 
already provided in Parts 2 and 51. 

Examples of the forms that State and 
Tribal participation may lake include: 

(1) Development of technical data, 
including, but not limited to. 
socioeconomic, hydrological, geological, 
environmental, or land use data for 
incorporation into the Commission's 
environmental impact statement on the 
application or other analyses. 

(2) Development of public 
participation mechanisms to be included 
in the licensing process. 

(3) Provision of a technical data base 
to provide verification to the 
Commission for materials presented in 
the license application. 

(4) Exchange of State and Commission 
staff for cooperative review. 

Operational Phase, After issuance of 
a license by the Commission the land 
disposal facility is constructed and 
waste receipt and disposal operations 
start. At intervals specified In the 
license, (the normal term for materials 
licenses is currently 5 years) the 
licensee would be required to submit a 
license renewal application (i 61J^). At 
this time, the disposal site closure plan 
and funding requirements would be 
updated and financial arrangements for 
assurance of adequate funding 
reviewed. A public hearing would be 
offered. The licensee may also apply for 
amendments to the license ({ 61.26). 

Disposal Site Closure Phase, As the 
disposal site becomes filled, time for 
disposal site closure approaches. Prior 
to closure, the licensee would submit a 
final closure plan for review and 
approval ({ 61.28). A public hearing 
would be offered. Upon approval tne 
licensee implements the plan. This 
would consist of decontamination and 
dismantlement, as appropriate, of 
buildings. Final disposal site contouring 
and preparation is performed. The 
licensee should work toward closure 
during the entire operational phase so 
that disposal site closure would not 
Involve a major task. 

Postclosure Observation and 
Maintenance, Implementation of the 
closure plan would be followed by a 
period of postclosure observation and 
maintenance on the part of the licensee, 
in which the licensee's monitoring and 
maintenance programs would continue 
(S 61.29). This period is expected to last 


about 5 years to help assure that the 
disposal site is in a stable condition so 
that only minor custodial care, 
surveillance, and monitoring by the 
custodial agency are required. When the 
disposal site has reached a stable 
condition, the licensee may prepare and 
submit an application for transfer of the 
license. A public hearing would be 
offered. Among other things, the 
licensee must provide reasonable 
assurance that the site meets all 
performance objectives under Subpart 
C, and the Commission must find that 
the State or Federal agency responsible 
for postclosure care of the site Is 
prepared to assume these 
responsibilities. As a condition for 
assuming these responsibilities, a State 
may require the licensee to comply with 
requirements of its own, as long as 
State’s requirements are not inconsistent 
with the requirements of the 
Commission. Upon a satisfactory 
finding, the license will be transferred to 
the Federal or State custodial agency to 
cover their activities during the active 
institutional control period (§ 61.30). 

Institutional Control Board, During 
the institutional control period, whidi 
for purposes of Part 61. ^e Commission 
assumes to be not more than 100 years, 
the custodial agency carries out a 
program of monitoring to assure 
continued satisfactory site performance 
and physical surveillance to keep people 
off the site and carries out minor 
custodial activities at the site. As a part 
of the license termination, the licensee is 
required to place records of the disposal 
facility with locaL State, and Federal 
agencies. These records along with 
restrictions on the property deed and 
trench markers should help minimize 
disturbance of the disposal site. These 
latter mechanisms are those that would 
continue after the institutional control 
period. At the end of the necessary 
institutional control period, the license 
may be terminated (( 61.31). 

H, Other Considerations 

Application to Existing Sites, Many of 
the operational provisions and waste 
characteristics requirements proposed in 
this rulemaking are In effect at the 
existing disposal facilities. Although 
nearly all disposal at existing facilities 
is carried out under State licenses, it 
would be the Commission’s intent that 
in the future all disposal would be 
expected to comply with the provisions 
of Part 61. Existir^ disposal facilities 
should have no difficulty in complying 
with the waste classification and 
characteristics, manifest requirements, 
and the minimum requirements dealing 
with design and operations. 
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environmental monitoring* cloture, post- 
closure observation, and institutional 
control. Where existing operating sites 
have difficulty meeting any of the 
criteria, the Commission will consider 
the matter on a case by case basis. 

Naturally Occurring and Accelerator- 
Produced Radionuclides in Waste. 
Although the Commission has no direct 
statutory authority over naturally 
occurring and accelerator-produced 
radionuclides the evaluation of any 
specific disposal site will include 
consideration of the total impacts from 
all waste disposed of at the disposal 
site, including byproduct source, special 
nuclear material, and naturally 
occurring and accelerator-produced 
material. Spedfic concentration limits 
for the disposal of important naturally 
occurring and accelerator-produced 
nuclides will be included in the planned 
regulatory guide on the classification of 
waste. 

Paperwork Reduction Act As 
required by Pub. L. 96-511. this proposed 
rule will be submitted to the OfTice of 
Management and Bucket for clearance 
of the reporting/recordkeeping/ 
application requirements. 

Regulatory Flexibility Act Based 
upon the information available at this 
stage of this rulemaking proceeding and 
in accordance with the Regulatory 
Flexibility Act of 1980. 5 U.S.C. 605(b), 
the Commission hereby certifies that 
this rulemaking will not. if promulgated, 
have a significant economic impact upon 
a substantial number of small entities. 

The Regulatory Flexibility Act (Public 
Law 96-345) was signed into law in 
September 1980. The Act’s principal 
objective is to make certain that Federal 
agencHes try. where possible, to Rt 
regulatory requirements to the scale of 
the affected activity. SigniRcant 
economic impacts on a substantial 
number of small entities Is a major 
concern. The proposed Part 61 and 
accompanying rule changes will 
potentially impact a signiRcant number 
of persons licensed by the Commission 
and the Agreement States. The following 
discussion addresses the analyses 
required by the Act and briefly 
describes the impacts and how the 
interests of the small entities were 
considered in developing this proposed 
rule. The draft EIS for Part 61 provides 
additional background information and 
analysis of the impacts of this 
rulemaking action. 

The need for standards to govern the 
disposal of radioactive wastes and new 
regulations to implement these 
standards is discussed in detail in the 
draft EIS. 

Some provisions of the proposed 
rulemaking will apply to all Commission 


licensees who transfer radioactive 
waste for disposal on land. The 
Commission has approximately 9.000 
licensees. All but a few hundr^ are 
small entities. Types of small entities 
that may be impacted include 
physicians, hospitals, medical and 
clinical laboratories, colleges and 
universities, waste collection 
companies, small industrial operations, 
and waste disposal site operators. Exact 
numbers of impacted entities are not 
available. Based on a 1979 survey of 
Commission licensees, less than one 
quarter of the licensees should be 
affected on a regular basis. 

The reporting, recordkeeping, and 
other requirements with which licensees 
must comply in the proposed rule 
impose only a minor incremental burden 
and will result in better accountability 
of wastes and improvements in disposal 
of wastes. The reporting requirements 
are directed primarily at disposal site 
operators. Currently only two Rims hold 
this type of license. In the foreseeable 
future it is not anticipated that the 
number of this type of licensee will 
reach ten. The requirements are 
comparable to existing requirements or 
requirements that would be imposed in 
speciRc licenses for site operation. All 
licensees transferring waste would be 
required to investigate and Rle reports if 
shipments are lost (See proposed 
S 20.311 of 10 CFR Part 20.) Existing 
regulations have similar but more 
speciRc reporting requirements for lost 
radioactive materials. All licensees 
transferring waste are also required to 
prepare complete shipping manifests. 
The user and radiation safety personnel 
currently preparing wastes for shipment 
will have to spend some additional time 
preparing manifests and tracking 
shipments. Licensees are already 
required to keep records of transfers and 
certain disposals. 

Compliance with the waste 
classification and characteristics 
requirements is required of all licensees 
who transfer waste for land disposal. 
The need for and impacts of compliance 
with waste criteria are addressed in the 
draft EIS. The types of impacts that the 
rule changes may have include 
additional waste treatment and 
processing, use of containers to meet 
waste form requirements, new labels for 
packages, and higher disposal costs in 
some cases to cover, for example, the 
addition of intruder barriers when 
required. Based on the analysis in the 
Draft EIS, it appears that very few small 
entities generate radioactive waste that 
would be subject to these requirements. 

Federal rules that overlap the 
proposed rule are primarily those of the 


Department of Transportation (DOT). 

The Commission is not aware of any 
rules Oiat duplicate or conflict with the • 
proposed rule except that reports to the 
Environment Protection Agency on 
effluent releases and broker activities 
required by ’’Superfund” registration 
may be duplicative. The Commission 
would particularly welcome comments 
on how to minimize duplication with 
’’Superfund” requirements. The 
Commission and DOT have an 
established working relationship 
implemented through a formal 
Memorandum of Understanding. The 
rule itself acknowledges the need to 
comply with DOT rules, and the 
Commission currently inspects licensees 
for compliance with DOT requirements. 
Tlie manifest required by this 
rulemaking is consistent with DOT 
requirements, and the same document 
will be used to meet requirements of 
both agencies. The waste form and 
packaging requirements are in addition 
to and compatible with DOT rules. 

The Regulatory Flexibility Act also 
requires discussion of alternatives to the 
proposed rule. The recordkeeping and 
reporting requirements impose such a 
minor incremental burden that no relief 
or exemption was considered. They are, 
in fact, minor modifications of existing 
rules and practices. Further, since the 
small entities account for a significant 
percentage of the volume of waste 
generated, it is important that all 
licensees participate in the manifest 
tracking system. The waste 
classification and characteristics portion 
of the rule does provide some relief from 
compliance for waste produced by the 
small entities. Where radiological 
hazard permits, segregoted disposal has 
been provided as an option to complying 
with more restrictive waste acceptance 
requirements. The rule is a combination 
of performance and prescriptive 
requirements, as discussed earlier. 
Exemption from coverage is feasible 
when the radiological hazard of the 
wastes permits. The exemption of less 
hazardous wastes on a specific waste 
basis by separate rulemaking efforts 
was discussed previously. (See de 
minimis discussion in Section V.C.) 

The economic costs of the rule to 
small entities have not been quantified. 
The incremental burdens are judged 
small and have been addressed 
qualitatively in this summary and in the 
EIS. The rulemaking should not affect 
economic factors such as employment, 
business viability, or ability for affected 
entities to compete. 

The requirements in waste disposal 
practices are judged to significantly 
outweigh the small economic impact on 
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small entitles. However, the 
Commission is seeking comments and 
suggested modifications because of the 
widely differing conditions under which 
small entities operate. 

Any small entity subject to this 
regulation who determines that because 
of its size, it is likely to bear 
disproportionate adverse economic 
impact should apprise the Commission 
in a comment that indicates: 

(1) The size of their business and how 
the proposed regulations would result In 
a signiHcant economic burden upon 
them as compareed to larger 
organizations in the same business 
community; 

(2) How the proposed regulations 
could be modified to take into account 
their differing needs or capabilities; 

(3) The benefits that would accrue, or 
the detriments that would be avoided, if 
the proposed regulations were modified 
as suggested by the commenten and 

(4) How the proposed regulations, as 
modified, would still adequately protect 
the public health and safety. 

Pursuant to the Atomic ^ergy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and section 553 of title 5 of the United 
States Code, notice Is hereby given that 
adoption of a new 10 CFR Part 6 1 a nd 
the following amendments to 10 CFR 
Parts 2.19. 20. 21. 3a 40. 51.7a 73 and 
170 is contemplated. 

A new Part 61 is added to 10 CFR to 
read as follows: 

PART 61—LICENSING 
REQUIREMENTS FOR LAND 
DISPOSAL OF RADIOACTIVE WASTE 

Subpart A—Ganeral Provisions 

8«c 

61.1 Purpose and scope. 

61.2 Definitions. 

61. S License required 

61.4 Communications. 

61.5 Interpretations. 

61.0 Exemptions. 

61 .7 Concepts. 

Subpan B—Licenses 

61.10 Content of application. 

61.11 General information. 

61.12 Specific technical information. 

61.13 Technical analyses. 

61.14 Institutional information. 

61.15 Financial Information. 

61.16 Other information. 

61.20 Piling and distribution of applicabon. 

61.21 Elimination of repetition. 

61.22 Updating of application and 
environmental report. 

61.23 Standards for issuance of a license. 

61.24 Conditions of licenses. 

61.25 Changes. 

61.26 Amei^menl of Ucense. 

61.27 Application for renewal or dosure. 

61.28 Con ten ts of applica Uon for closure. 


61.29 Post-closure observation and 
maintenance. 

61.30 Transfer of license. 

61.31 Termination of license. 

Subpart C—Performance Objecthree 

6140 General requirement. 

61.41 Protection of the genera! population 
from releases of radioactivity. 

61.42 Protection of individuals 
inadvertent Intrusion. 

61.43 Protection of individuals during 
operations. 

61.44 Stability of the site after closure. 
Subpart D—Technical Requirementa for 
Disposal Facmtles 

61.50 Disposal site suitability requirements 
for land disposal 

61.51 Disposal site design for land disposal. 

61.52 Land disposal facility operation and 
disposal site cloture. 

61.53 Environmental monitoring. 

61.54 Alternative requirements for design 
and operations. 

61Waste classiHcebon. 

61.56 Waste characteristics. 

61.57 Labeling. 

61.56 Altcmabve requirements for waste 
classification and characlerisbcs. 

61.59 Institutional requirements. 

Subpart E—Financial Aaaurancaa 

61.61 Applicant qitalificaUons and 
assurances. 

61.62 Funding for disposal site cloture and 
stabilizabon. 

61.63 Financial assurances for Insbtutional 
controls. 

Subpart F—Parbeipabon by Stata 
Governments and Indian Tribes 

61.70 Scope. 

61.71 Stale and Tribal government 
consultation. 

61.72 Filing of proposals for State and Tribal 
participation. 

61.73 Commission approval of proposals. 

Subpart Q—Records, Reports, Tests, and 
InsfMctions 

61.80 Maintenance of records, reports and 
transfers. 

61.61 Tests at land disposal facilities. 

61.82 Commission inspections of land 
disposal fadlibes. 

61.83 Violabons. 

Authority. Secs. 53. 57d 62.63,65.81,161b. 
L o.. 162,163. Pub. L63-703. as amended. 66 
Slat. 83a 932,933, 935.946. 95a 953.954. as 
amended (42 US.C., 2073. 2077, 2092, 2083, 
2095. 2111, 2201, 2232.2233): Secs. 202. 206. 
Pub. L 93-43A 86 SUt 1244,1246 (42 U.S.C 
5642. 5646): Sec 14. Pub. L 95-601 (42 U.aC 
20218). For the purposes of Sec 223,66 Slat 
858. as amended 42 U.S.C 2273. Table 5. 

IS 61.55.61.56 issued tinder Sec 161b, 68 Stat 
Mill 61.3, 61.10 through 61.17,61.24.61.61 
through 61.63, and 61^80 issued under Sec 
leio., 66 Stat 85a as amended (42 U.8,C 
2201 ). 

Subpart A— General Provisions 

{ 61.1 Purpose and scope, 

(a) The regulations in this part 
establish, for land disposal of 


radioactive waste, the procedures and 
criteria for the issuance, and terms and 
conditions upon which the Commission 
issues licenses, for the disposal for 
others of radioactive wastes containing 
byproduct source and special nuclear 
material. Disposal of waste by an 
individual licensee is set forth in Part 20 
of this chapter. 

(b) Except 88 provided in S 61.6 
“Exemptions’" and in Part 150 of this 
chapter, the regulations In this part 
apply to all persons in the United States. 
The regulations In this part do not apply 
to the disposal of high-level waste as 
provided for in Part 60 of this chapter or 
byproduct material (os defined in 
S 40.4(a-l]) as provided for in Part 40 of 
this chapter and licensed material as 
provided for in Part 20. 

{61,2 Deflntbons. 

As used in this part: 

“Active maintenance** means any 
significant remedial activity needed 
during the period of institutional control 
to maintain a reasonable assurance that 
the performance objectives in {{ 61.41 
and 61.42 are met. Such active 
maintenance includes ongoing acUvides 
such as the pumping and treatment of 
water from a disposal unit or one-Ume 
measures such as replacement of a 
disposal unit cover. Active maintenance 
does not include custodial activides 
such as repair of fencing, repair or 
replacement of monitoring equipmenL 
revegatation, minor addJdons to soil 
cover, minor repair of disposal unit 
covers, and general disposal site upkeep 
such as mowing grass. 

**Buffer zone“ Is a portion of the 
disposal site that is controlled by the 
licensee and that lies between the 
disposal units and the boundary of the 
site. 

“Chelating agent'* means a chemical 
compound which can be attached to a 
metal loo by at least two bonds in such 
a way as to form a ring structure. It is 
used to sequester metal ions that might 
be undesirable in a pardcular 
environment. 

"'Commencement of constniedon** 
means any clearing of land, excavation, 
or other subslandal acdon that would 
adversely affect the environment of a 
land disposal facility. The term does not 
mean disposal site exploration, 
necessary roads for disposal site 
exploradon, borings to determine 
foundadon condidons, or other 
preconstnicdon monitoring or testing to 
establish background information 
related to the suitability of the disposal 
site or the protecdon of environmental 
values. 
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'‘Commission" means the Nuclear 
Regulatory Commission or its duly 
authorized representatives. 

"Director" means the Director, Office 
of Nuclear Material Safety and 
Safeguards. U.S. Nuclear Regulatory 
Commission. 

"Disposal** means the isolation of 
radioactive wastes from the biosphere 
by emplacement in a land disposal 
facility. 

"Engineered barrier*^ means a man¬ 
made structure or device that Is 
intended to protect an intruder from 
inadvertent exposure to radiation from 
certain wastes. 

"Disposal site" means that portion of 
a land disposal facility which is used for 
disposal of waste. It consists of disposal 
units and a buffer zone. 

"Disposal unit** means a discrete 
portion of the disposal site into which 
waste is placed for disposal. For near- 
surface disposal the unit is usually a 
trench. 

‘‘Government agency" means any 
executive department, commission, 
independent establishment, corporation, 
wholly or partly owned by the United 
States of America which is an 
instrumentality of the United States, or 
any board, bureau, division, service, 
office, officer, authority, administration, 
or other establishment in the executive 
branch of the government 

"Inadvertent intruder" means a 
person who might occupy the disposal 
site unknowingly after closure and 
engage in normal activities, such as 
agriculture, dwelling construction, and 
other pursuits in which the person might 
be exposed unknowingly to radiation 
from the waste. 

"Indian Tribe" means an Indian tribe 
as defined in the Indian Self* 
Determination and Education 
Assistance Act (25 USC 450). 

"Intruder barrier" means a sufficient 
depth of cover over the waste that 
inhibits contact with waste and helps to 
assure that radiation exposures to an 
inadvertent intruder will meet the 
performance obiectives set forth in this 
part, or engineered structures that 
provide equivalent protection to the 
inadvertent intruder. 

"Hydrogeoiogic unit" means any soil 
or rock unit or zone which by virtue of 
its porosity or permeability, or lack 
thereof, has a distinct influence on the 
storage or movement of groundwater. 

"Land disposal facility" means the 
land, buildings, and equipment which is 
intended to used for the disposal of 
radioactive wastes into the subsurface 
of the land. For purposes of this chapter, 
a geologic repository as defined in Part 
60 is not considered a land disposal 
facility. 


"License" means a license issued 
under the regulations in Parts 30 through 
35.4a 50,61, or 70 of this chapter, 
including licenses to operate a 
production or utilization facility 
pursuant to Part 50 of this chapter. 
"Licensee" means the holder of such a 
license. 

"Monitoring" means observing and 
making measurements to provide data to 
evaluate the performance and 
characteristics of the disposal site. 

"Near-surface disposal facility" 
means land disposal facility in which 
radioactive waste is disposed of in or 
within the upper 15-20 meters of the 
earth*8 surface. 

‘‘Person** means (1) any individual 
corporation, partnership, firm, 
association, trust estate, public or 
private institution, group, government 
agency other than the Commission or 
the Department of Energy, (except that 
the Department of Energy is considered 
a person within the meaning of the 
relations in this part to the extent that 
its facilities and activities are subject to 
the licensing and related regulatory 
authority of the Commission pursuant to 
section 202 of the Energy Reorganization 
Act of 1974 (88 Stat. 1244)), any State or 
anv political subdivision of or any 
political entity within a State, any 
foreign government or nation or any 
politicalsubdivision of any such 
government or nation, or other entity; 
and (2) any legal successor, 
representative, agent, or agency of the 
foregoing. 

"Site dosure and stabilization" means 
those actions that are taken upon 
completion of operations that prepare 
the disposal site for custodial care and 
that assure that the disposal site remain 
stable and will not need ongoing active 
maintenance. 

"Slate" means any Stale, Territory, or 
possession of the United States, the 
Canal Zone. Puerto Rico, and the 
District of Columbia. 

"Surveillance" means observation of 
the disposal site for purposes of visual 
detection of need for maintenance, 
custodial care, evidence of intrusion, 
and compliance with other license and 
regulatory requirements. 

"Tribal Governing Body" means a 
Tribal organization as defined in the 
Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 

450). 

"Waste", for purposes of this pari 
means those low-level radioactive 
wastes containing source, special 
nuclear, or byproduct material that are 
acceptable for disposal in a land 
disposal facility. For the piuposes of this 
dennitlon, low-level waste has the same 
meaning as in the Low-Level Waste 


Policy Acl that is radioactive waste not 
classified as high-level radioactive 
waste, transuranic waste, spent nuclear 
fuel, or byproduct material as defined in 
section lle.(2) of the Atomic Energy Act 

{614 License required. 

(a) No person may receive, possess, 
and dispose of radioactive waste 
containing source, special nuclear, or 
byproduct material at a land disposal 
facility unless authorized by a license 
issued by the Commission pursuant to 
this part. 

(bj Each person shall file an 
application %vith the Commission and 
obtain a license as provided in this part 
before commencing construction of a 
land disposal facility. Failure to comply 
with this requirement may be grounds 
for denial of a license. 

{61.4 Comfnunlcatk)os. 

Except where otherwise specified, all 
communications and reports concerning 
the regulations in this part and 
applications filed under them should be 
addressed to the Director. Office of 
Nuclear Material Safety and Safeguards. 
U.S. Nuclear Regulatory Commission, 
Washington. D.C. 20555. 

Communications reports, and 
applications may be delivered In person 
at the Commi88ion*8 offices at 1717 H 
Street NW., Washington. D.C. or 7915 
Eastern Avenue. Silver Spring. 

Maryland. 

{614 Interpretations. 

Except as specifically authorized by 
the Commission, in writing, no 
interpretation of the meaning of the 
regulations in this part by any ofneer or 
employee of the Commission other than 
a v^tten interpretation by the General 
Counsel will be considered binding upon 
the Commission. 

{61.6 Exemptions. 

The Commission may, uf>on 
application by an interested person, or 
upon its own initiative, grant any 
exemption from the requirements of the 
regulations in this part as it determines 
is authorized by law, will not endanger 
life or property or the common defense 
and seinirity, and Is otherwise In the 
public interest 

{61.7 Conespts. 

(a) The Dieposat facility. (1) Part 61 Is 
intended to apply to land disposal ot 
radioactive waste and not to other 
methods such as sea or extraterrestrial 
disposal In its present form. Part 61 
contains procedural requirements and 
performance objectives applicable to 
any method of land disposal It contains 
specific technical requirements for near- 
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surface disposal oi radioactive waste 
which involves disposal In the 
uppermost 15 to 20 meters of the earth. 
Technical requirements for alternative 
methods will be added in the future. 

(2) Near-surface disposal of 
radioactive waste takes place at a near- 
surf oce disposal facility, which includes 
all of the land and buildings necessary 
to carry out the disposal. The disposal 
site is that portion of the facility which 
is used for disposal of waste and 
consists of disposal units and a buffer 
zone, A disposal unit is a discrete 
portion of the disposal site into which 
waste is placed for disposal. For near¬ 
surface disposal, the disposal unit is 
usually a trench. A buffer zone is a 
portion of the disposal site that is 
controlled by the licensee and that lies 
between the boundary of the disposal 
site and any disposal unit It provides 
controlled space to establish monitoring 
locations which are intended to provide 
an early warning of radionuclide 
movement, and to take mitigative 
measures if needed. 

(b) Waste Classification and Near- 
Surface Disposal. (1) Disposal of 
radioactive waste in near-surface 
disposal facilities has two primary 
safety objectives: prevention of 
migration of radionuclides, primarily 
through groundwater: and prevention of 
exposure to inadvertent intruders. 

(2] A cornerstone of the system to 
control the migration of radionuclides 
offsite is stability —stability of the waste 
and the disposal site so that once 
emplaced and covered, the access of 
water to the waste can be eliminated or 
minimized. While stability is a 
necessary characteristic for waste that 
has a potential for migration, much 
radioactive waste does not contain 
sufficient amounts of radionuclides to be 
of concern from this standpoint; this 
waste, however, tends to be unstable, 
such as ordinary trash type wastes. If 
mixed with the higher activity waste, 
their deterioration could lead to failure 
of the system and permit water to 
penetrate the disposal unit and cause 
problems with the higher activity waste. 
Therefore, in order to avoid placing 
requirements for a stable waste form on 
relatively innocuous waste, these * 
wastes have been classed as Class A 
segregated waste. Even though the Class 
A segregated waste is unstable, it 
decays to acceptable levels during the 
period when the site is occupied and 
active maintenance can control water 
infiltration. Those higher activity wastes 
that should be stable for pro|>er disposal 
are classed as Class B stable waste. The 
Class A segregated waste will be 
disposed of in separate disposal units at 


the disposal site. For certain isotopes, a 
maximum disposal site Inventory will be 
established based on the characteristics 
of the disposal site. 

(3) It is possible but unlikely that 
persons might occupy the site in the 
future and engage in normal pursuits 
without kno%ving that they were 
receiving radiation exposure. These 
persons are referred to as inadvertent 
intruders. Protection of such intruders 
can involve two principal controls: 
institutional control over the site after 
operations by the site owner to assure 
that no such occupation or improper use 
of the site occurs; or. designating which 
waste would present an unacceptable 
risk to an intruder, and disposing of this 
waste in a manner that provides some 
form of intruder barrier that is intended 
to prevent contact with the waste. This 
regulation Incorporates both types of 
protective controls. 

(4) Institutional control is relied on for 
periods up to 100 years to control access 
to the closed site. This permits the 
disposal of Class A segregated and 
Class B stable waste without special 
provisions for intrusion protection, since 
these classes of waste contain types and 
quantities of radioisotopes that will 
decay during the 100-year period to 
levels that do not pose a danger to 
public health and safety. 

(5) Waste that will not decay to such 
levels within 100 years is designated as * 
Class C intruder waste. This waste is 
disposed of at a greater depth than the 
other classes of waste so that 
subsequent surface activities by an 
intruder will not disturb the waste. 
Where site conditions prevent deeper 
disposal, engirteered barriers such as 
concrete covers may be used. The 
assumed effective life of these intruder 
barriers is 500 years. A maximum 
concentration of radionuclides is 
specified for all wastes so that at the 
end of the 500 year period, remaining 
radioactivity is at a level that does not 
pose a danger to public health and 
safety. Waste with concentrations 
above these limits is generally 
unacceptable for near-surface disposal. 
Some provisions are made for 
exceptions on a case-by-case basis. 

Class C intruder waste must also be 
stable, since stability contributes to 
intruder protection by providing a 
recognizable and nondispersible waste 
form. 

(c) The Licensing Process. (1) During 
ihe preoperationa!phase, the potential 
applicant goes through a process of 
disposal site selection by selecting a 
region of interest and examining a 
number of possible disposal sites and 
narrowing the choice to the proposed 
site. Through a detailed investigation of 


the disposal site characteristics the 
potential applicant obtains data on 
which to base an analysis of the 
disposal site’s suitability. Along with 
these data and analyses, the applicant 
submits other more general Information 
to the Commission in the form of an 
application for a license for land 
disposal. The Commission’s review of 
the application is in accordance with 
established administrative procedures 
and may involve participation by 
affected State governments or Indian 
tribes. While the proposed disposal site 
must be owned by a State or the Federal 
government before the Commission will 
issue a license, it may be privately 
owned during the preoperational phase 
if suitable arrangements have been 
made with a State or the Federal 
government to take ownership in fee of 
the land before the license is issued. 

(2) During the operational phase, the 
licensee carries out disposal activities In 
accordance with the requirements of 
this regulation and any conditions on 
the license. Periodically, the authority to 
conduct the above surface operations 
and receive waste will be subfect to a 
license renewal at which time the 
operating history will be reviewed and a 
decision made to permit or deny 
continued operation. When disposal 
operations are to cease, the licensee 
applies for an amendment to his license 
to permit site closure. After final review 
of the licensee’s site closure and 
stabilization plan, the Commission may 
approve the final activities necessary to 
prepare the disposal site for the period 
of institutional control, without the need 
for ongoing active maintenance of the 
site. 

(3) During the period when the site 
closure and stabilization activities are 
being carried out, the licensee is in a 
disposal site closure phase. Following 
that, for a period of at least 5 years, the 
licensee must remain at the disposal site 
for a period of postclosure observation 
and maintenance to assure that the 
disposal site is stable and ready for 
institutional control. At the end of this 
period, the licensee applies for a license 
transfer to the disposal site owner. 

(4) After a finding of satisfactory 
dis|>osal site closure, the Commission 
will transfer the license to the State or 
Federal agency that owns the disposal 
site. If the Department of Energy is the 
Federal a^ncy the license will be 
terminated. Under the conditions of the 
transferred license, the owner will carry 
out a program of monitonng to assure 
continued satisfactory disposal site 
performance, physical surveillance to 
restrict access to the site and carry out 
minor custodial activities. At the end of 
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the prescribed period of institutional 
control, the license will be terminated 
by the Commission. 

Subpart B^Licenaes 

§ 61.10 Contant of appHcatkm. 

(a) An application to receive from 
others, possess, use and dispose of 
wastes containing or contaminated with 
source, byproduct or special nuclear 
material bv land burial must consist of 
general information, specific technical 
information, institutional Information, 
and Hnancial information as set forth in 
ii 61.11 through 61.16. An 
environmental report prepared In 
accordance with Part 51 of this chapter 
must accompany the application. 

$61.11 Oeneml information. 

The ^neral information must include 
each 01 the follo%ving: 

(a) Identity of the applicant including: 

(1) The full name, address, telephone 
number and description of the business 
or occupation of the applicant; 

(2) If the applicant is a partnership, 
the name, and address of each partner 
and the principal location where the 
partnership does business: 

(3) If the applicant is a corporation or 
an unincorporated association, (i) the 
state where it is incorporated or 
organized and the principal location 
where it does business, and (ii) the 
names and addresses of its dir^tors 
and principal officers: and 

(4) If the applicant is acting as an 
agent or representative of another 
person in filing the application, all 
information required under this 
paragraph must be supplied with respect 
to the other person. 

(b) Qualifications of the applicant: 

Jl) l^e organizational structure of the 

applicant both onsite and onsite, 
including a description of lines of 
authority and assignments of 
responsibilities, whether in the form of 
administrative directives, contract 
provisions, or otherwise: 

(2) The technical qualifications, 
including training and experience, of the 
applicant and members of the 
applicant's staff to engage in the 
proposed activities and minimum 
training and experience requirements for 
personnel filling key positions described 
in $ 61.11(b)(1). 

(3) A description of the applicanfs 
personnel training program: and * 

(4) The plan to maintain an adequate 
complement of trained personnel to 
carry out waste receipt, handling, and 
disposal operations, in a safe manner. 

(c) A description of: 

(1) The location of the proposed 
disposal site: 


(2) The general character of the 
proposed activities: 

(3) The types and quantities of 
radioactive waste to be received, 
possessed, and disposed of: 

(4) Plans for use of the land disposal 
facility for purposes other than disposal 
of radioactive wastes: and 

(5) The proposed facilities and 
equipment. 

(d) Proposed schedules for 
construction, receipt of waste, and first 
emplacement of waste at the proposed 
land disposal facility. 

$ 61.12 Specific technical Information. 

The specific technical information 
must indude the following information 
needed for demonstration that the 
performance objectives of Subpart C of 
this part and the applicable te^nical 
requirements of Subpart D of this part 
will be met: 

(a) A description of the natural 
disposal site characteristics as 
determined by disposal site selection 
and characterization activities. The 
description must include geologic, 
technical hydrologic, meteorologic, 
climatologic, and biotic features of the 
disposal site and vicinity. 

(d) a description of the design 
features of the land disposal facility and 
the disposal units. For near-surface 
disposal, the description must include 
thbse design features related to 
infiltration of water, integrity of covers 
for disposal units: structural stability of 
backfill, wastes, and covers: contact of 
wastes %vith standing water, disposal 
site drainage: disposal site closure and 
stabilization: elimination of long-term 
disposal site maintenance: inadvertent 
intrusion: occupational exposures: and 
disposal site monitoring. 

(c) A description of the principal 
design criteria and their relationship to 
the performance objectives. 

(d) A description of the design basis 
natural events or phenomena and their 
relationship to the principal design 
criteria. 

(e) A description of codes and 
standards which the applicant has 
applied to the design and which will 
apply to construction of the land 
disposal facilities. 

(f) A description of the construction 
and operation of the land disposal 
facility. The description must include 
the methods of construction: waste 
emplacement: the procedures for and 
areas of waste segregation: types of 
intruder barriers: onsite trafTic and 
drainage systems: survey control 
program: methods and areas of waste 
storage: and methods to control surface 
water and groundwater access to the 
wastes. 


(g) A description of the disposal site 
closure plan, including those design 
features which are intended to facilitate 
disposal site closure and to eliminate 
the need for ongoing active 
maintenance. 

(h) An identification of the natural 
resources at the disposal site, the 
exploitation of whi^ could result in 
inadvertent intrusion into the low-level 
wastes after removal of active 
institutional control 

(i) A description of the kind, amount, 
classification and specifications of the 
radioactive material proposed to be 
received, possessed, and disposed of at 
the land disposal facility. 

(J) A description of the quality 
assurance program for the determination 
of natural ^sposal site characteristics 
and for quality assurance during the 
design, construction, and operation of 
the land disposal facility and the 
receipt, handling, and emplacement of 
waste. Audits and managerial controls 
must be included. 

(k) A description of the radiation 
safety program for control and 
monitoring radioactive efHuents and 
occupational radiation exposure to 
demonstrate compliance with the 
requirements of Part 20 of this chapter 
and to control contamination of 
personnel, vehicles, equipment, 
buildings, and the disposal site. Both 
routine operations and accidents must 
be addressed. The program description 
must include procedures, 
instrumentation, facilities, and 
equipment. 

(l) A description of the environmental 
monitoring program to provide data to 
evaluate potential health and 
environmental impacts and the plan for 
taking corrective measures if migration 
of ra^onudides is indicated. 

(m) A description of the 
administrative procedures that the 
applicant will apply to control activities 
at the land disposal facility. 

$61.13 Technical analyses. 

The specific technical information 
must also indude the following analyses 
needed to demonstrate that the 
performance objectives of Subpart C of 
this past will be met: 

(a) Pathways analyzed in 
demonstrating protection of the general 
population from releases of radioactivity 
indudins air, soil groundwater, surface 
water, plant uptake, and exhumation by 
burrowing animals. For near-surface 
disposal the groundwater pathway will 
generally be the most significant in 
terms of releases of radioactivity. The 
migration analyses must dearly identify 
and differentiate between the roles 
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perTormed by the natural disposal site 
characteristics and design features in 
isolating and segregating the wastes. 

The analyses must clearly demonstrate 
that there is reasonable assurance that 
the exposures to humans from the 
migration of radioactivity will not 
exceed the limits set forth in S 61.41. 

(b) Analyses of the protection of 
individuals from Inadvertent intrusion 
must include demonstration that the 
waste classification and segregation 
requirements will be met and Oiat 
adequate barriers to inadvertent 
intrusion %vill be provided. 

(c) Analyses of the protection of 
in^viduals during operations must 
include assessments of expected 
exposures due to routine operations and 
likely accidents during handling, 
storage, and disposal of waste. The 
analyses must provide reasonable 
assurance that exposure will be 
controlled to meet the requirements of 
Part 20 of this chapter. 

(d) Analyses of the long-term stability 
of the disposal site and the need for 
ongoing active maintenance after 
closure must be based upon analyses of 
active natural processes such as erosion, 
mass wasting, slope failure, settlement 
of wastes and bat^filL infiltration 
through covers over disposal areas and 
adjacent soils and surface drainage of 
the disposal site. The analyses must 
provide reasonable assurance that there 
will not be a need for ongoing active 
maintenance of the disposal site 
following closure. 

§ 61.14 Institutional Infofmatlon. 

The institutional information must 
include: 

(a) A certification by the Federal or 
State government agency which o%vns 
the disposal site that the agency is 
prepared to accept transfer of the 
license when the provisions of S 61.30 
are met, and will assume responsibility 
for custodial care after site closure and 
post closure observ*ation and 
maintenance. 

(b) Where the proposed disposal site 
is on land not owned by the Federal or a 
State government, the applicant must 
submit evidence that arrangements have 
been made for assumption of ownership 
in fees by the Federal or a State 
government before the Commission 
issues a license. 

$61.15 Rnaoctal information. 

The financial information roust be 
sufficient to demonstrate that the 
Hnancial qualifications of the applicant 
are adequate to carry out the activities 
for which the license is sought and meet 
other financial assurance requirements 
as specified in Subpart E of this part 


$ 61.16 Other Information. 

Depending upon the nature of the 
wastes to be disposed of. and the design 
and proposed operation of the land 
disposal facility, additional information 
may be requested by the Commission 
including the following: 

(a) Physical seoirity measures, if 
appropriate. Any application to receive 
and possess special nuclear material In 
quantities subject to the requirements of 
Part 73 of this chapter shall demonstrate 
how the physical security requirements 
of Part 73 will be met. In determining 
whether receipt and possession will be 
subject to the requirements of Part 73, 
the applicant does not need to consider 
materials after disposal. 

(b) Information concerning criticality, 
if appropriate. 

(1) Any applicant to receive and 
possess special nuclear material in 
quantities that would be subject to the 
requirements of $ 70.24, ''Criticality 
accident requirements'* of Part 70 of this 
chapter shall demonstrate how the 

* requirements of this section will be met 
In determining whether receipt and 
possession would be subject to the 
requirements of $ 70.24, the applicant 
does not need to consider the qtiantity 
of special nuclear material that has been 
disposed. 

(2) Any application to receive and 
possess special nuclear material shall 
describe procedures and provisions for 
criticality control which address both 
storage of special nuclear material prior 
to disposal and waste emplacement for 
disposal. 

$61.20 Rung and distribution of 
application. 

(a) An application for a license under 
this part, and any amendments thereto, 
shall be filed with the Director, must be 
signed by the applicant or the 
applicant's authorized representative, 
under oath and must consist of 1 signed 
original and 2 copies. 

(b) Another 85 copies of the 
application and en^ronmental report 
must be retained by the applicant for 
distribution in accordance with written 
instructions from the Director or 
designee. 

(c) Fees, Application, amendment, and 
inspection fees applicable to a license 
covering the receipt and disposal of 
radioactive wastes in a land disposal 
facility are required by Part 170 of this 
chapter. 

$ 61.21 Elimination of repetition. 

In its application or environmental 
report, the applicant may incorporate by 
reference information contained in 
previous applications, statements, or 


reports filed with the Commission if 
these references are clear and specific, 

$ 61.22 Updating of application and 
environmental report 

(a) The application and environmental 
report must be as complete os possible 
in the light of informaUon that is 
available at the time of submittal 

(b] The applicant shall supplement its 
application or environmental report in a 
timely manner, as necessary, to permit 
the Commission to review, prior to 
issuance of a license, any changes in the 
activities proposed to be carried out or 
new information regarding the proposed 
activities. 

$ 61ut3 Standards for Issuanca of a 
licanse. 

A license for the receipt possession, 
and disposal of waste containing or 
contaminated with source, special 
nuclear, or byproduct material will be 
issued by the Commission upon finding 
that the issuance of the license will not 
be Inimical to the common defense and 
security and will not constitute an 
unreasonable risk to the health and 
safety of the public, and: 

(a) The applicant is qualified by 
reason of training and experience to 
carry out the disposal operations 
requested in a manner that protects 
health and minimizes danger to life or 
property. 

(b) The applicant's proposed disposal 
site, disposal design, land disposal 
facility operations (including equipment, 
facilities, and proc^ures), disposal site 
closure, and postclosure institutional 
care are adequate to protect the public 
health and safety in that they provide 
reasonable assurance that the general 
population will be protected from 
releases of radioactivity as specified in 
the performance objective in $ 61.41. 

(c) The applicant's proposed disposal 
site, disposal site design, land disposal 
facility operations (induding equipment, 
fadlities, and procedures), disposal site 
closure, and postclosure institutional 
care are adequate to protect the public 
health and safety in that they provide 
reasonable assurance that doses to 
individual inadvertent intruders should 
not exceed the dose limits established in 
the performance objective in $ 61.42. 

(d) The applicant's proposed land 
disposal fadlity operations, induding 
equipment, fadlities, and procedures, 
are adequate to protect the public health 
and safety in that th6y provide 
reasonable assurance that the standards 
for radiation protection set out in Part 20 
of this chapter will be met. 

(e) The applicant's proposed disposal 
site, disposal site design, land disposal 
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facility operations, disposal site closure, 
and postdosure institutional care are 
adequate to protect the public health 
and safety in that they provide 
reasonable assurance of long-term 
stability of the disposed waste and the 
disposal site and should eliminate the 
need for ongoing active maintenance of 
the di^osal site following dosure. 

(f) There is adequate demonstration 
that the applicable technical 
requirements of Subport D of this part 
will be met. 

(g) Institutional care is assured for the 
length of time found necessary to assure 
the findings in paragraphs (bHe) of this 
section and that the institutional care 
meets the requirements of iS 61.59 and 
61 ^. 

(h) The information on financial 
assurances meets the requirements of 
subpart B of this part. 

(i) The applicant has demonstrated 
compliance with the requirements of 
Part 73 of this chapter, InsofaT as they 
are applicable to special nuclear 
material to be possessed under the 
license. 

(j) The applicant has demonstrated 
compliance with the requirements of 

( 70.24 of Part 70 of this chapter, insofar 
as they ore applicable to spedal nudear 
material to be possessed under the 
license. 

(k) Any additional information 
submitted as requested by the 
Commission pursuant to i 61.10 is 
adequate. 

(l) The requirements of Part 51 of this 
chapter have been met 

9 61.24 Conditions of licenses. 

(a) A license issued under this part or 
any right thereunder, may be 
transferred, assigned, or in any manner 
disposed of, either voluntarily, directly 
or indirectly, through transfer of control 
of the license to any person, only if the 
Commission finds, aRer securing full 
informaiioa that the transfer is in 
accordance with the provisions of the 
Atomic Energy Act and gives its consent 
in writing in the form of a license 
amendment. 

(b) The licensee shall submit written 
statements under oath upon request of 
the Commission, at any time before 
termination of the license, to enable the 
Commission to determine whether or 
not the license should be modi8ed, 
suspended, or revoked. 

fc] The license will be terminated only 
on the full implementation of the final 
closure plan as approved by the 
Commission, including postdosure 
observation and maintenance. 

(d) The licensee shall be subject to the 
provisions of the Atomic Energy Act 
now or hereafter in effect, and to all 


rules, regulations, and orders of the 
Commission. The terms and conditions 
of the license are subject to amendment, 
revision, or modification, by reason of 
amendments to, or by reason of rules, 
regulations, and orders issued in 
accordance with the terms of the Atomic 
Energy Act 

(e) Any license may be revoked, 
suspended or modifli^ In whole or in 
part for any material false statement in 
the application or any statement of fact 
required under Section 182 of the Act. or 
because of conditions revealed by any 
application or statement of fact or any 
report record, or inspection or other 
means which would warrant the 
Commission to refuse to grant a license 
to the original application, or for failure 
to operate the facility In accordance 
with the terms of the license, or for any 
violation of. or failure to observe any of 
the terms and conditions of the Act, or 
any regulation, license or order of the 
Commission. 

(f) Each person licensed by the 
Commission pursuant to the regulations 
in this part shall confine possession and 
use of materials to the locations and 
purposes authorized In the license. 

(g) No radioactive waste may be 
disposed of until the Commission has 
inspected the land disposal facility and 
has found it to be in c^onnance with 
the description, design, and construction 
described in the application for a 
license. 

(h) The Commission may incorporate 
in any license at the time of issuance, or 
thereafter, by appropriate rule, 
regulation or order, additional 
requirements and conditions with 
respect to the licensee's receipt, 
possession, and disposal of source, 
special nuclear or byproduct material as 
it deems appropriate or necessary in 
order to: 

(1) Promote the common defense and 
security; 

(2) Protect health or to minimize 
danger to life or property; 

(3) Require such reports and the 
keeping of records, and to provide for 
such Inspections of activities under the 
license that may be necessary or 
appropriate to effectuate the purposes of 
the Act and regulations thereunder. 

(i) Any licensee who receives and 
possesses special nuclear material 
under this part in quantities that would 
be subject to the requirements of § 70.24 
of Part 70 of this chapter shall comply 
with the requirements of that section. 
The licensee does not need to consider 
the quantity of materials which it has 
disposed. 


§61.25 Changes. 

(a) Except as provided for in specific 
license conditions, the licensee shall not 
make changes In the land disposal 
facility or procedures described In the 
license application. The license will 
include conditions restricting 
subsequent changes to the facility and 
the procedures authorized. These 
restrictions will fall Into three categories 
of descending importance to public 
health and safety as follows: (1) those 
features and procedures which may not 
be changed vrithoul (i) 60 days prior 
notice to the Commission, (ii) 30 days 
notice of opportunity for a prior hearing, 
and (iii] prior Commission approval; (2) 
those features and procedures which 
may not be changed without ({] 60 days 
prior notice to the Commission, and (U] 
prior Commission approval; and (3) 
those features and procedures which 
may not be changed without 60 days 
prior notice to the Commission. Features 
and procedures falling in paragraph 
(a)(3) of this sectidn may not changed 
without prior Commission approval if 
the Commission, after having received 
the required notice, so orders. 

(b) Amendments authorizing license 
renewal, site closure, license transfer, or 
license termination shall be included in 
paragraph (a)(1) of this section. 

§ 61Amendment of license. 

(a) An application for amendment of a 
license must be filed in accordance %vith 
§ 61J20 and shall fully describe the 
Ganges desired. 

(b) in determining whether an 
amendment to a license will be 
approved, the Commission will apply 
the criteria set forth in S 61.23. 

§61.27 AppRcstion for renewal Of doeure. 

(a) Any expiration date on a license 
applies only to the above ground 
activities and to the authority to dispose 
of waste. Failure to renew the license in 
no way relieves the licensee of 
responsibility for carrying out site 
closure, postdosure observation and 
transfer of the license to the site owner. 
An application for renewal or an 
application for dosure under § 61.28 
must be filed at least 30 days prior to 
license expiration. 

(b) Applications for renewal of a 
license must be filed in accordance with 
§9 61.10 through 61.16 and 61.20. 
Applications for dosure must be filed in 
accordance with §§ 61JSO and 61.28. 
Information contained in previous 
applications, statements or reports Bled 
\adth the Commission under the license 
may be incorporated by reference if the 
references are dear and specifia 
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(c) In any case in which a licensee has 
timely filed an application for renewal 
of a license, the license for continued 
receipt and disposal of licensed 
materials does not expire until the 
Commission has taken final action on 
the application for renewal. 

(d) In determining whether a license 
will be renewed, the Commission will 
apply the criteria set forth in § 61.23. 

S 61.28 Content of appIleaUon for closure. 

(a) Prior to final closure of the 
disposal site, or as otherwise directed 
by the Commission, the applicant shall 
submit an application to amend the 
license for dosure. lliis dosure 
application must include a final revision 
and specific details of the disposal site 
closure plan induded as part of the 
license application submitted under 

i 61.12(g) that indudes each of the 
following: 

(1J Any additional geologic, 
hydrologic, or other disposal site data 
pertinent to the long-term containment 
of emplaced radioactive wastes 
obtained during the operational period. 

(2) The results of tests, experiments, 
or any other analyses relating to backfiU 
of excavated areas, dosure and sealing, 
waste migration and interaction with 
emplacement media, or any other tests, 
experiments, or analysis pertinent to the 
long-term containment of emplaced 
waste within the disposal site. 

(3) Any proposed revision of plans for. 

(i) Decontamination and/or 
dismantlement of surface facilities; 

(ii) Backfilling of excavated areas: or 

(iii) Stabilization of the disposal site 
for post-closure care. 

(4) Any significant new information 
regarding the environmental impact of 
closure activities and long-term 
performance of the disposal site. 

(b) Upon review and consideration of 
an application to amend the license for 
closure submitted in accordance with 
paragraph (a) of this section, the 
Commission shall issue an amendment 
authorizing closure if there is reasonable 
assurance that the long-term 
performance objectives of Subpart C of 
this part will be met. 

} 61.29 .Post-ckmirt observatlofi and 
maintenance. 

Following completion of closure 
authorized in i 61.28, the licensee shall 
observe, monitor, and carry out 
necessary maintenance and repairs at 
the disposal site until the site dosure is 
complete and the license is transferred 
by the Commission in accordance with 
§ 61.30. Responsibility for the disposal 
site must be maintained by the licensee 
for a minimum of 5 years. 


f 61.30 Transfer of Hcense. 

(a) Following closure and the period 
of post-closure observation and 
maintenance, the licensee may apply for 
an amendment to transfer the license to 
the disposal site owner. The license 
shall be transferred when the 
Commission finds: 

(1) That the dosure of the disposal 
site has been made in conformance with 
the licensee*s disposal site dosure plan, 
as amended and approved as part of the 
license; 

(2) That reasonable assurance has 
been provided by the licensee that the 
performance objectives of Subpart C of 
this part are met; 

(3) That any funds and necessary 
records for care will be transferred to 
the disposal site owner; 

(4) That the post-dosure monitoring 
pro^am is operational for 
implementation by the disposal site 
owner, and 

(5) That the Federal or State 
government agency which will assume 
responsibility for custodial care of the 
disposal site is prepared to assume 
responsibility and assure that the 
institutional requirements found 
necessary under § 61.23(g) will be met. 

9 6141 Termination of Ocenae. 

(a) Following any period of custodial 
care needed to meet the requirements 
found necessary under 9 61.23, the 
licensee may apply for an amendment to 
terminate the license. 

(b) This application must be filed, and 
will be reviewed, in accordance with the 
provision of 9 61.20 and of this section. 

(c) A license is terminated only when 
the Commission finds: 

(1) That the institutional care 
requirements found necessary under 
9 61.23(g) have been met; and 

(2) That any additional requirements 
resulting from new information 
develoF^ during the custodial period 
have been met. 

Subpart C—Performance Objectives 

9 61.40 General requirement 

Land disposal facilities must be sited, 
designed, operated, closed, and 
controlled after closure so that 
reasonable assurance exists that 
exposures to humans are within the 
limits extablished in the performance 
objectives in 9§ 61.41 through 61.44. 

9 61.41 Protection of the general 
population from releases of radioactivity. 

Concentrations of radioactive 
material which may be released to the 
general environment in ground water, 
surface water, air, soil plants, or 
animals must not result in an annual 


dose exceeding an equivalent of 25 
millirems to the whole body, 75 
millirems to the thyroid, and 25 
millirems to any other organ of any 
member of the public. In addition, 
concentrations of ratioactive material in 
groundwater must not exceed the 
maximum contaminant levels 
established in the National Primary 
Drinking Water Standards (40 CFR Part 
141) at the nearest public drinking water 
supply (a limit of 10 pCi/1 above 
backhand must be used for uranium 
and thorium). 

9 61.42 Protection of Individuals from 
Inedverltnt Intrusion. 

Design operation and closure of the 
land disposal facility must not result in 
conditions where any individual 
inadvertently intruding into the disposal 
site and occupying the site or contacting 
the waste after active institutional 
controls over the disposal site are 
removed, could receive a dose to the 
whole body in excess of 500 millirem per 
year. 

9 61.43 Protection of kidhrlduels during 
operebons. 

Operations at the land disposal 
facility must be conducted in 
compliance with the standards for 
radiation protection set out in Part 20 of 
this chapter. 

9 61.44 Stability of the dispoeel she after 
doeure. 

The disposal facility must be 
designed, used, operated, and closed to 
achieve long-term stability of the 
disposed waste and the disposal site 
and to eliminate the need for ongoing 
active maintenance of the disposal site 
following closure so that only 
surveillance, monitoring, or minor 
custodial care are required. 

Subpart D—Technical Requirements 
for Land Disposal Facilities 

9 6140 DIsposel alta suitability 
requirements for land disposal. 

(a) Disposal site suitability for near¬ 
surface dUsposal. 

(1) The purpose of this section is to 
specify the minimum characteristics a 
disposal site must have to be acceptable 
for use as a near-surface disposal site. 
The primary emphasis in disposal site 
suitability Is given to isolation of 
wastes, a matter having long-term 
impacts, and to disposal site features 
that assure that the long-term 
performance objectives of Subpart C of 
this part are met. as opposed to short¬ 
term convenience or benefits. 
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(2) The dieposal §ltc shall be capable 
of being characterized, modeled, 
analyzed and monitored. 

(3) Within the region or atate where 
the facility ia to be locafetL a disposal 
site should be selected so that projected 
population growth and future 
developments are not likely to affect the 
ability of the disposal facility to meet 
the performance obiectives of Subpart C 
of this part 

(4) Areas must be avoided having 
economically significant nattiral 
resources which, if exploited, would 
result In failure to meet the performance 
objectives of Subpart C of this part, 

(5) The disposal site must be generally 
well drained and free of areas irf 
flooding or frequent ponding. Waste 
disposal shall not take place In a 100> 
year flood plain, coastal high-hazard 
area or wetland. 

(6) Upstream drainage areas must be 
minimized to decrease the amount of 
runoff which could erode or innundate 
waste disposal units. 

(7) The disposal site must provide 
sufficient depth to the water table that 
ground water intrusion, perennial or 
otherwise, into the waste will not occur. 
The Commission will consider 
exceptions to this requirement if it can 
be conclusively shown that disposal site 
characteristics will result in diffusion 
being the predominant means of 
radionuclide movement and the rate of 
movement will result in the performance 
objectives of Subpart C of this part 
being met. 

(8) Any groundwater discharge to the 
surface within the disposal site must not 
originate within the hydrogeologic unit 
used for disposal. 

(9) Areas must be avoided where 
tectonic prcKesses such as faulting, 
folding, seismic activity, or vulcanism 
may occur with such frequency and 
extent to significantly affect the ability 
of the disposal site to meet the 
performance objectives of Subpart C, of 
this part or may preclude defensible 
modeling and prediction of long-term 
impacts. 

(ID) Areas must be avoided where 
surface geologic processes such as mass 
wasting, erosion, slumping. landsUding. 
or weathering occur with such frequency 
and extent to significantly affect the 
ability of the disposal site to meet the 
performance objectives of Subpart C, of 
this part or may preclude defensible 
modeling and prediction of long-term 
impacts. 

(11) The disposal site must not be 
located where nearby facilities or 
activities could adversely impact the 
ability of the site lo meet the 
performance objectives of Subport C of 


this part or significantly mask the 
environmental monitoring progranL 

(b) Disposal site suitability 
requirements for land dispo^other 
than near-suxface (reserved). 

{ 61.51 Disposal sits design for land 
disposal 

(а) Disposal site design for near* 
surface disposal. 

(1) Site design features must be 
directed toward long-term Isolation and 
avoidance of the need for continuing 
active maintenance. 

(2) The disposal site design and 
operation must be compatible with the 
disposal site closure and stabilization 
plan and lead to disposal site closure 
that provides reasonable assurance that 
the performance objectives of Subpart C 
of tUsparl will be met. 

(3) The disposal site must be designed 
to complement and improve the ability 
of the disposal site's natural 
characteristics to assure that the 
performance objectives of Subpart C of 
this pari will be met 

(4) Covers must be designed to 
prevent water infiltration, to direct 
precolating or surface water away from 
the buried waste, and to resist 
degradation by surface geologic 
processes and biotic activity. 

(5) Surface features must direct 
surface water drainage away from 
disposal units at velocities and 
gradients which will not result in 
erosion that will require ongoing active 
maintenance in the future. 

(б) The disposal site most be designed 
to eliminate the contact of water with 
waste during storage, the contact of 
standing water with waste during 
dispos^ and the contact of percolating 
or standing water with wastes after 
disposal. 

(7) The disposal site shall ba used 
exclusively for the disposal of 
radioactive wastes. 

(b) Disposal site design for other than 
near-siirface disposal (reserved). 

{61.52 Land disposal facitity operation 
and disposal sits closure. 

(a) Near-surface disposal facility 
operation and disposal site closure. 

(1) Wastes designated as Class A 
segregated, pursuant to 161.55, must be 
segregated from other wastes by placing 
In disposal units which are sufficiently 
separated from other units so that there 
is no interaction between them. 

(2) Wastes designated as Class B 
stable, pursuant to { 61.55. shall be 
disposed of in accordance with the 
requirements of paragraphs (aK4) 
throQ^ (10) of t^s section. 

(3) Wastes designated as Class C 
intruder, pursuant to { 61.55, must be 


disposed of so that the top of the waste 
is a minimum of 5 meters below the 
stirface of the cover or must be disposed 
of with natural or engineered barriers 
that are designed to protect against an 
inadvertent intrusloii for at least 500 
years. 

(4) Wastes must be emplaced in an 
orderly manner that maintains the 
package integrity during emplacement 
and disposal. 

(5) Void spaces between waste 
packages most be filled with earth or 
other material to reduce future 
subsidence within the fiU. 

(6) Waste must be placed and covered 
in a manner that limits the gamma 
radiation at the surface of the cover to 
levels that are within a few percent 
above the natural backgrou^ levds of 
the site. 

(7) The boundaries and locations of 
each disposal unit (e.g, trenches) must 
be accurately located and mapped by 
means of a land survey. Near-surlace 
disposal units must be marked in such a 
way that the boundaries of each unit 
can be easily defined. Three permanent 
survey marker control points, referenced 
to United States Ceolo^cal Survey 
(USGS) or National Geodetic Survey 
(NCS) survey control stations, must be 
established on the site to facilitate 
surveys. The USGS or NGS control 
stations must provide horizontal and 
vertical controls as checked against 
uses or NGS record flies. 

(8) A buffer zone of land must be 
maintained between any buried waste 
and the dispcwal site boundary. The 
buffer zone shall extend at least 100 feet 
outward from the outermost waste 
disposal units. 

(9) Adequate closure and stabOization 
measures must be carried out as each 
disposal unit (e.g., each trench) is filled 
and covered. 

(10) Active waste disposal operations 
must not have an adverse effect on 
completed closure and stabilization 
measures. 

(b) Facility operations and disposal 
site closure for land disposal facilities 
other than near-surface (reserved). 

{ 61.53 Environmental monitoring. 

(a) At the time a Hcense appUcation is 
submitted, the applicant shall have 
conducted a preoper a tional monitoring 
program to provi^ basic environmental 
data on the disposal site characteristics. 
The applicant shall obtain information 
about the ecology, meteorology, climate, 
hydrology, ^logy. and seismology of 
the disposal site. For those 
characterlstica that ore subject to 
seasonal variation, data must cover at 
least a twelve nxmth period. 
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(b) During the land disposal facility 
site construction and operation, the 
licensee shall maintain a monitoring 
program. Measurements and 
observations must be made and 
recorded to provide data to evaluate the 
potential health and environmental 
impacts during both the construction 
and the operation of the facility and 
enable the evaluation of long-term 
effects and the need for mitigative 
measures. 

(c) After the disposal site is closed, 
the licensee responsible for post- 
operational surveillance of the disposal 
site shall maintain a monitoring system 
based on the operating history and the 
closure and stabilization of the disposal 
site. The monitoring system roust be 
capable of providing early warning of 
roigration of radionuclides from the 
disposal site. 

(d) The licensee must have plans for 
taking corrective measures if roigration 
of radionuclides would inddate that the 
performance objectives of Subpart C 
would not be met. 

{6134 Alternative requtrements for 
design and operationa. 

The Commission may. upon request or 
on its own initiative, authorize 


provisions other than those set forth in 
{{ 61.51 through 61.53 for the 
segregation and disposal of waste and 
for the design and operation of a land 
disposal fa^ty on a spedUc basis, if it 
finds reasonable assurance of » 
compliance %vith the performance 
objectives of Subpart C of this part. 

{61.55 Waste classification. 

Radioactive wastes are defined to fall 
within one of the following categories: 

(a) Class A segregated waste is waste 
that is segregated at the disposal site 
and disposed of with only minimum 
requirements on waste form and 
characteristics and has the following 
properties: 

(1) the radioisotope concentration 
does not exceed the values shown in 
Column 1, Table I, of this section; and 

(2) the physical form and 
characteristics must meet the minimum 
requirements set forth in { 61.56(a). 

(b) Class B stable waste is waste that 
roust meet more rigorous requirements 
on waste form to assure stability after 
disposal, and has the following 
properties: 

(1) the radioisotope concentration 
exceeds the concentrations shown in 
Column 1; and. 
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(2) The physical form and 
characteristics of the waste must meet 
the minimum and stability requirements 
set forth in { 61.56. 

(c) Class C intruder waste is waste 
that not only must meet more rigorous 


requirements on waste form to assure 
stability but also requires special 
measures at the disposal facility to 
protect against inadvertent Intrusion. 
This class has the following properties: 

(1) The radioisotope concentrations 


exceed those shown in Column 2: and 

(2) The physical form and 
characteristics meet the minimum and 
stability requirements set forth in 
{ 61.56 of this part. 

(d) Waste that has a radioisotope 
concentration that exceeds the values 
shown in Column 3. Table 1 of this 
section, is not generally acceptable for 
near-surface disposal and shall not be 
disposed of without specific 
Commission approval pursuant to 
{ 61.58 of this part. 

{ 61.56 Waste charactaristlca. 

(a) The following requirements are 
minimum requirements for all classes of 
waste and are intended to facilitate 
handling at the disposal site and provide 
protection of health and safety. 

(1) The waste must be packaged and 
the waste form and packaging must 
meet all applicable transportation 
requirements of the Commission set 
forth in 10 CFR Part 71 and of the 
Department of Transportation set forth 
in 49 CFR Parts 171-179, as applicable. 

(2) Wastes must not be packaged for 
disposal in cardboard or flberboard 
boxes. 

(3) Waste containing liquids must be 
packaged in sufficient absorbent 
material to absorb twice the volume of 
the liquid. 

(4) Waste must not be readily capable 
of detonation or of explosive 
decomposition or reaction at normal 
pressures and temperatures, or of 
explosive reaction with water. 

(5) Waste must not contain, or be 
capable of generating, quantities of toxic 
gases, vapors, or fumes harmful to 
persons transporting, handling, or 
disposing of the waste. 

(6) Wastes must not be pyrophoric. 
Pyrophoric materials contained in 
wastes shall be treated, prepared, and 
packaged to be nonflammable. 

(7) Wastes In a gaseous form must be 
packaged at a pressure that does not 
exceed one atmosphere at 20* C Total 
activity must not exceed 100 curies per 
container. 

(8) Wastes containing biological, 
pathogenic, or infectious material must 
be treated to reduce to the maximum 
extent practicable the potential hazard. 

(b) The requirements in this section 
are intended to provide stability of the 
waste for at least 150 years. Stability is 
Intended to assure^that the waste does 
not degrade and promote slumping, 
collapse, or other failure of the disposal 
unit and thereby lead to water 
inBltration. Stability is also a factor in 
limiting exposure to an inadvertent 
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intruder* since it provides a recognizable 
and nondispersible waste. 

(1) Waste must have structural 
stability. A structurally stable waste 
form will maintain its physical 
dimensions within S% and its form, 
under the expected disposal conditions 
of compressive load of 50 psi* and 
factors such as the presence of moisture, 
and microbial activity, and internal 
factors such as as radiation effects and 
chemical changes. Structural stability 
can be provided by the waste form 
itself, processing the waste to a stable 
form, or placing the waste in a disposal 
container or structure that provides 
stability after disposal. 

(2) Notwithstanding the provisions in 
S 61.56(a)(3). liquid wastes, or wastes 
containing liquid, must be converted 
into a form that contains as little free 
standing noncorrosive liquid as is 
reasonably achievable, but in no case 
shall the liquid exceed 1% of the volume 
of the waste. 

(3) Void spaces within the waste and 
between the waste and its package must 
be reduced to the extent practicable. 

$61.57 Labettng. 

Each package of waste must be 
clearly labeled to identify whether it is 
Class A segregated. Class B stable, or 
Class C intruder, in accordance with 
$ 61.55. 

$ 61.5$ Alternative requirements for waste 
classification and chamcteristics. 

The Commission may, upon request or 
on Its own initiative, authorize other 
provisions for the classification and 
characteristics of waste on a specific 
basis, if. after evaluation, of the specific 
characteristics of the waste, disposal 
site, and method of disposal, it finds 
reasonable assurance of compliance 
with the performance objectives in 
Subpart C of this part. 

$ 61.59 Institutional requirements. 

(a) Land ownership. Disposal of 
radioactive waste received from other 
persons may be permitted only on land 
owned in fee by the Federal or a State 
government. 

(b) Institutional control. The land 
owner or custodial agency shall carry 
out an active institutional control 
program to physically control access to 
the disposal site following transfer of 
control of the disposal site from the 
disposal site operator. The active 
control program must also include, but 
not be limited to. carrying out an 
environmental monitoring program at 
the disposal site, periodic suveillance. 
minor custodial care, and other 
requirements as deterrmined by the 
Commission and administration of funds 


to cover the costs for these activities. 
The period of active controls will be 
determined by the Commission, but 
active controls may not be relied upon 
for more than 100 years following 
transfer of control of the disposal site to 
the owner. 

Subpart E--Financial Assurances 

$61.61 Applicant qualification and 
assurances. 

Each applicant shall show that it 
either possesses the necessary funds or 
has reasonable assurance of obtaining 
the necessary funds, or by a 
combination of the two. to cover the 
estimated costs of conducting all 
licensed activities over the planned 
operating life of the project, including 
costs of construction and disposal. 

$ 61.62 Funding for disposal site closure 
and stabittzatloa 

(a) The applicant shall provide 
assurances prior to the commencement 
of operations that sufficient funds will 
be available to carry out disposal site 
closure and stabilization, including: (1) 
decontamination or dismantlement of 
land disposal facility structtlrcs; and (2) 
closure and stabilization of the disposal 
site so that following transfer of the 
disposal site to the owner, the need for 
ongoing active maintenance is 
eliminated and only minor custodial 
care, surveillance, and monitoring are 
required. These assurances shall be 
based on Commission approved cost 
estimates reflecting the Commission 
approved plan for disposal site closure 
and stabilization. The applicant's Cost 
estimates must take into account total 
capital costs that would be incurred if 
an independent contractor were hired to 
perform the closure and stabilization 
work. 

(b) In order to avoid unnecessary 
duplication and expense, the 
Commission will accept financial 
sureties that have been consolidated 
with earmarked financial or surety 
arrangements established to meet 
requirements of other Federal or State 
agencies and/or local governing bodies 
for such decontamination, closure and 
stabilization. The Commission will 
accept this arrangement only if they are 
considered adequate to satisfy these 
requirements and that the portion of the 
surety which covers the closure of the 
disposal site is clearly identified and 
committed for use In accomplishing 
these activities. 

(c) The licensee's surety mechanism 
will be reviewed by the Commission 
annually to assure sufficient funds for 
completion of the closure plan if the 


work has to be performed by an 
independent contractor. 

(d) The amount of surety liability 
should change in accordance %vith the 
predicted cost of future closure and 
stabilization. Factors affecting closure 
and stabilization cost estimates include: 
inflation: Increases in the amount of 
disturbed land: changes in engineering 
plans; closure and stabilization that has 
already been accomplished and any 
other conditions affecting costs. This 
will yield a surety that is at least 
sufficient at all times to cover the costs 
of closure of the disposal units that are 
expected to be used before the next 
license renewal. 

(e) The term of the surety mechanism 
must be open ended unless it can be 
demonstrated that another arrangement 
would provide an equivalent level of 
assurance. Hiis assurance could be 
provided with a surety mechanism 
which is written for a specified period of 
time (e.g., five years) yet which must be 
automatically renewed unless the party 
who issues the surety notifies the 
beneficiary (the Commission) and the 
principal (the licensee) not less than 90 
days prior to the renewal date of its 
intention not to renew. In such a 
situation the licensee must submit a 
replacement surety within 30 days after 
notification of cancellation, if the 
licensee fails to provide a replacement 
surety acceptable to the Commission, 
the Commission will collect on the 
original surety. 

(f) Proof of forfeiture must not be 
necessary to collect the surety so that in 
the event that the licensee could not 
provide an acceptable replacement 
surety within the required time, the 
surety shall be automatically collected 
prior to its expiration. The conditions 
described above would have to be 
clearly stated on any surety instrument 
which is not open-ended, and must be 
agreed to by all parties. Liability under 
the surety mechanism must remain in 
effect until the closure and stabilization 
program has been completed and 
approved by the Commission and the 
license has been transferred to the site 
owner. 

(g) Financial surety arrangements 
generally acceptable to the Commission 
include: surety bonds, cash deposits, 
certificates of deposit, deposits of 
government securities, escrow accounts, 
irrevocable letters or lines of credit 
trust funds, and combinations of the 
above or such types of arrangements as 
may be approv^ by the Commission. 
However, self-insurance, or any 
arrangement which essentially 
constitutes pledging the assets of the 
licensee, will not satisfy the surety 
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requirement for private sector 
applicants since this provides no 
additional assurance other than that 
which already exists through license 
requirements. 

$61.63 Financial assurances for 
institutional control 

(a) Prior to the issuance of the license, 
the applicant shall provide for 
Commission review and approval a 
copy of a binding arrangement such as 
a lease, between the applicant and the 
disposal site owner that ensures that 
sufficient funds will be available to 
cover the costs of monitoring, and any 
required maintenance during the 
institutional control period. The binding 
arrangement %vill be reviewed 
periodically by the Commission to 
ensure that changes in inflation, 
technology and disposal facility 
operations are reflected in the 
arrangements. 

(b) Subsequent changes to the binding 
arrangement specified in paragraph (a) 
of this section relevant to institutional 
control shall be submitted to the 
Commission for approval. 

Subpart F—Participation by State 
Governments and Indian Tribes 

$61.70 Scope. 

This subpart describes mechanisms 
through which the Commission will 
implement a formal request from a State 
or Tribal government to participate In 
the review of a license application for a 
land disfmsal facility. Nothing in this 
subpart may be construed to bar the 
State or tribal-governing body from 
participating in subsequent Commission 
proceedings concerning the license 
application as provided under Federal 
law and regulations. 

$ 61.71 State and tribal oovenvnerrt 
consuttation. 

Upon request of a State or tribal 
government body, the Director may 
make available Commission staff to 
discuss with representatives of the State 
or tribal governing body information 
submitted by the applicant, applicable 
Commission regulations, licensing 
procedures, potential schedules, and the 
type and scope of State activities in the 
license review permitted by law. In 
addition, staff will be made available to 
consult and cooperate with the State or 
tribal governing body In developing 
proposals for participation in the license 
review. 

$ 61.72 FiNng of proposals for State and 
tribal participation. 

(a) Following publication in the 
F^eral Register of the notice of 
docketing, but no later than 120 days 


following docketing of an application 
submitted under S 61.20. a State or 
tribal-governing body potentially 
affect^ a near-surface disposal facility 
at the proposed site may submit to the 
Director a proposal for participation in 
the review of the license application. A 
State or tribal governing b^y may also 
submit to the Director a proposal for 
participation in the review of any 
subsequent application for license 
renewal or amendment. 

(b) Proposals for participation in the 
licensing process must be made in 
writing and must be signed by the 
Governor of the State or the ofBdal 
otherwise provided for by State or 
Tribal law. 

(c) At a minimum, proposals must 
contain each of the following items of 
information: 

(1) A general description of how the 
State or tribe wishes to participate in 
the licensing process specifically 
identifying those issues it wishes to 
review. 

(2) A description of material and 
information which the State or tribe 
plans to submit to the Commission for 
consideration in the licensing process. A 
tentative schedule referendj^ steps in 
the review and calendar dates for 
planned submittals should be included. 

(3) A description of any work that the 
State or tribe proposes to perform for 
the Commission in support of the 
licensing process. 

(4) A description of state or tribal 
plans to facilitate local government and 
citizen participation. 

(5) A preliminary estimate of the types 
and extent of impact which the State 
expects, should be a disposal facility be 
located as proposed. 

(6) If desired, any requests for 
educational or information services 
(seminars, public meetings) or other 
actions from the Commission such as 
establishment of additional Public 
Document Rooms or exchange of State 
personnel under the Intergovernmental 
Personnel Act. 

{61.73 Commission approval of 
proposals. 

(a) Upon receipt of a proposal 
submitted in accordance with { 61.72, 
the Director will arrange for a miHsting 
between the representatives of the State 
or tribal governing body and the 
Commission staff to discuss the 
proposal and to ensure full and effective 
participation by the State or tribe in the 
Commission's license review. 

(b) If requested by a State or tribal 
governing body, the Director may 
approve all or any part of a proposal if 
the Director determines that: 


(1) The proposed activities are within 
the scope of Commission statutory 
responsibility and the type and 
magnitude of impacts which the State or 
tril^ may bear are sufficient to justify 
their participation; and 

(2) The proposed activities will 
contribute pr^uctively to the licensing 
review. 

(c) The decision of the Director will be 
transmitted in writing to the Governor or 
the designated official of the tribal 
governing body. 

(d) Upon the written request of the 
Governor or the tribal official, any 
determination of the Director under this 
section may be reviewed by the 
Commission. 

Subpart Q—Records, Reports, Tests, 
and Inspections 

{ 61J0 Maintenance of records, reports, 
snd transfers. 

(a) Each licensee shall maintain any 
records and make any reports in 
connection with the licensed activities 
as may be required by the conditions of 
the license or by the rules, regulations, 
and orders of the Commission. 

(b) Records which are required by the 
regulations in this Part or by license 
conditions must be maintained for a 
period specified by the appropriate 
regulations in this chapter or by license 
condition. If a retention period is not 
otherwise specified, these records must 
be maintained and transferred as a 
condition of license termination unless 
the Commission otherwise authorizes 
their dispostion. 

(c) Records which must be maintained 
pursuant to this Part may be the original 
or a reproduced copy of microfilm if this 
reproduced copy or microfilm is capable 
of producing a dear and legible copy. 

(d) If there is a conflict between the 
Commission's regulations in this part, 
license condition, or other ivritlen 
Commission approval or authorization 
pertaining to the retention period for the 
same type of record, the longest 
retention period specified t^es 
precedence. 

(e) Notwithstanding paragraphs (a) 
through (d) of this section, copies of 
records of the location and the quantity 
of radioactive wastes contained In the 
disposal site must be transferred upon 
license termination to the chief 
executive of the nearest municipality, 
the chief executive of the county in 
which the fadlity is located, the county 
zoning board or land development and 
planning agency, the state governor and 
other State, local and Federal 
governmental agendes as designated by 








38100 


Federal Register / Vol. 46. No. 142 / Friday. July 24. 1981 / Proposed Rules 


the Commission at the time of license 
termination. 

(f) Each licensee shall comply with the 
reporting requirements of 9 30.55 of this 
chapter, 9 40.64 of this chapter, and 

9 70.53 and 9 70.54 of Part 70 of this 
chapter if the quantities or activities of 
materials received or transferred exceed 
the limits of these sections. Inventory 
reports are not required for materials 
after disposal. ^ 

(g) Ea^ licensee authorized to 
dispose of radioactive waste received 
from other persons, shall, upon each 
issuance of its annual financial report, if 
any, including any certified financial 
statements, file a copy thereof with the 
Commission in order to update the 
information base for determining 
financial qualifications. 

(h) (1) Each licensee authorized to 
dispose of waste materials received 
from other persons, pursuant to this 
part shall submit annual reports to the 
appropriate Commission regional office 
shown in Appendix D of Part 20 of this 
chapter, with copies to the Director of 
the Office of Inspection and 
Enforcement and the Director of the 
Division of Waste Management 
USNRC. Washington, D.C 20555. 

Reports shall be submitted by the end of 
the first calendar quarter of each year 
for the preceding year. (2) the reports 
shall include (i) spedHcation of the 
quantity of each of the principal 
radionuclides released to unrestricted 
areas in liquid and in airborne effluents 
during the preceding year, (ii) the results 
of the environmental monitoHng 
program, (iii) a summary of licensee 
disposal site maintenance activities, (iv) 
summary of activities and quantities of 
radionudides disposed of, (v) any 
instances in which observed site 
characteristics were different from those 
described in the application for a 
license, and (vi) any other information 
the Commission may require. If the 
quantities of radioactive materials 
released during the reporting period, 
monitoring results, or maintenance 
performed are significantly different 
from those expected in the materials 
previously reviewed as part of the 
licensing action, the report must cover 
this specifically. 

(i) Each licensee shall report in 
accordance with the requirements of 
S 70.52 of this chapter. 

(i) Any transfer of byproduct, source, 
and special nuclear materials by the 
licensee is subject to the requirements in 
§ 30.41 of Part 30 of this chapter, 9 ‘R) 51 
of Part 40 of this chapter, and 9 70.42 of 
Part 70 of this chapter. Byproduct, 
source and spedal nuclear material 
means materials as defined in these 
Parts, respectively. 


9 61.81 Tests St land disposal facilities. 

(a) Each licensee shall perform, or 
permit the Commission to perform, any 
tests as the Commission deems 
appropriate or necessary for the 
administration of the regulations in this 
Part, including tests of: 

(1) Radioactive wastes and facilities 
used for the receipt, storage, treatment, 
handling and disposal of radioactive 
wastes: 

(2) Radiation detection and 
monitoring instruments: and 

(3) Other equipment and devices used 
in connection with the receipt, 
possession, handling, treatment, storage, 
or disposal of radioactive waste. 

9 61.82 Commission Inspections of land 
disposal facllHles. 

(a) Each licensee shall afford to the 
Commission at all reasonable times 
opportunity to inspect radioactive waste 
and the premises, equipment, 
operations, and facilities in which 
radioactive wastes are received, 
possessed, handled, treated, stored, or 
disposed 

(b) Each licensee shall make available 
to the Commission for inspection, upon 
reasonable notice, records kept by it 
pursuant to the regulations in this 
chapter. Authorize repesentatives of 
the Commission may copy, for the 
Commission's use, any record required 
to be kept pursuant to this part. 

961.83 Violations. 

An Injunction or other court order 
may be obtained prohibiting any 
violation of any provision of the Atomic 
Energy Act of 1954, as amended or any 
regulation or order issued thereunder. A 
court order may be obtained for the 
payment of a dvil penalty imposed 
pursuant to section 234 of the Act for 
violation of section 53. 57, 62. 63, 61. 62. 
101.103,104.107, or 109 of the Act. or 
section 206 of the Energy Reorganization 
Act of 1974. or any rule. 

The following amendments are also 
made to existing parts of the regulations 
in this chapter. 

PART 2—RULES OF PRACTICE 

2. In 9 2.101. paragraph (a)(2]. (b). and 
(d) are revised to read as follow's: 

92.101 FlMfig of appUcstlon. 

(a) • • • 

(2) Each application for a license for a 
facility will be assigned a docket 
number. However, to allow a 
determination as to whether an 
application for a construction permit or 
operating license for a production or 
utilization fadlity is complete and 
acceptable for docketing, it will be 
initially treated as a tendered 


application after it is received and a 
copy of the tendered application will be 
available for public inspection in the 
Commission's Public Document Room. 
1717 H Street. NW., Washington. D.C 
Generally, that determination will be 
made within a period of thirty (30) days. 

• • • • • 

(b) Each application for a license to 
receive radioactive waste from other 
persons for disposal under Part 61 of 
this chapter and the accompanying 
environmental report shall be processed 
in accordance with the provisions of this 
paragraph. 

(1) To allow a determination as to 
whether the application or 
environmental report is complete and 
acceptable for docketing, it will be 
initially treated as a tendered document, 
and a copy will be available for public 
inspection in the Commission's I^blic 
Document Room. 1717 H Street NW., 
Washington. D.C. One original and two 
copies shall be filed to enable this 
determination to be made. 

(1) Upon receipt of a tendered 
application, the Commission will publish 
in the Federal Register notice of the filed 
application and will notify the 
governors, legislatures and other 
appropriate State, county, and muncipal 
officials and tribal governing bodies of 
the States and areas containing or 
potentially affected by the activities at 
the proposed site and the alternative 
sites. The Commission will inform these 
officials that the Commission staff wall 

. be available for consultation pursuant to 
9 61.71 of this chapter. The F^eral 
Register notice will note the opportunity 
for interested persons to submit views 
and comments on the tendered 
application for consideration by the 
Commission and applicant. 

(ii) The Commission will also post a 
public notice in a newspaper or 
newspapers of general cinmlation in the 
affected States and areas summarizing 
information contained in the applicant's 
tendered application and noting the 
opportunity to submit views and 
comments. 

(iii) When the Director of Nuclear 
Material Safety and Safeguards 
determines that the tendered document 
is complete and acceptable for 
docketing, a docket number wrill be 
assigned and the applicant will be 
notified of the determination. If it is 
determined that all or any part of the 
tendered document is incomplete and 
therefore not acceptable for processing, 
the applicant will be inform^ of this 
determination and the aspects in which 
the document is deficient. 

(2) With respect to any tendered 
document that is acceptable for 
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docketing, the applicant will be 
requested to (i) submit to the Director of 
Nuclear Material Safety and Safeguards 
such additional copies as the regulations 
in Parts 61 and 51 of this chapter require, 
(ii) serve a copy on the chief executive 
of the municipality in which the waste is 
to be disposed of or, if the waste is not 
to be disposed of within a municipality, 
serve a copy on the chief executive of 
the county in which the waste is to be 
disposed of (iii) make direct distribution 
of additional copies to Federal. State, 
Indian Tribe, and local officials in 
accordance with the requirements of 
this chapter and written instructions 
from the Director of Nuclear Material 
Safety and Safeguards and (iv) serve a 
notice of availability of the application 
and environmental report on the chief 
executives or governing bodies of the 
municipalities or counties which have 
been identified in the application and 
environmental report as the location of 
all or part of the alternative sites if 
copies are not distributed under 
paragraph (b)(2)(iii) of this section to the 
executives or bo^es. All distributed 
copies shall be completely assembled 
documents identified by docket number. 
Subsequently distribute amendments, 
however, may include revised pages to 
previous submittals and, in suc^ cases, 
the recipients will be responsible for 
inserting the revised pages. In complying 
with the requirements of paragraph (b) 
of this section the applicant shall not 
make public distribution of those parts 
of the application subject to { 2.7^d). 

(3) The tendered document will be 
formally docketed upon receipt by the 
Director of Nuclear Material Safety and 
Safeguards of the required additional 
copies. Distribution of the additional 
copies shall be deemed to be complete 
as of the time the copies are deposited 
in the mail or with a carrier prepaid for 
delivery to the designated addressees. 
The date of docketing shall be the date 
when the required copies are received 
by the Director of Nuclear Material 
Safety and Safeguards. Within ten (10) 
days after docketing, the applicant shall 
submit to the Director of Nuclear 
Material Safety and Safeguards a 
written statement that distribution of the 
additional copies to Federal. State, 
Indian Tribe, and local officials has 
been completed in accordance with 
requirements of this section and written 
instructions furnished to the applicant 
by the Director of Nuclear Material 
Safety and Safeguards. 

(4) Amendments to the application 
and environmental report shall be filed 
and distributed and a written statement 
shall be furnished to the Director of 
Nuclear Material Safety and Safeguards 


in the same manner as for the initial 
application and environmental report. 

(5) The Director of Nuclear Material 
Safety and Safeguards will cause to be 
published in the Federal Register a 
notice of docketing which identifies the 
State and location of the proposed 
waste disposal facility and will give 
notice of docketing to the governor of 
that State and other officials listed in 
paragraph (b)(3) of this section and. in a 
reasonable period thereafter, publish in 
the Federal Register a notice pursuant to 
i 2.10S offering opportunity for a hearing 
to the applicant and other affected 
persons. 

• • • • • 

(d) The Director of Nuclear Reactor 
Relation or Director of Nuclear 
Material Safety and Safeguards, as 
appropriate, will give notice of the 
dodeeting of the public health and 
safety, common defense and security, 
and environmental parts of an 
application for a license for a facility to 
the Governor or other appropriate 
official of the State in which the facility 
is to be located or the activity is to be 
conducted and will cause to be 
published in the Federal Register a 
notice of docketing of the application 
which states the purpose of the 
application and specifies the location at 
which the proposed activity would be 
conducted. 

• • • • • 

3. Section 2.103(a) is revised to read as 
follows: 

S 2.103 Action on applications for 
byproduct, source, special nuclear material, 
and operator ilcensea. 

(a) If the Director of Nuclear Reactor 
Regulation or the Director of Nuclear 
Material Safety and Safeguards, as 
appropriate, finds that an application for 
a byproduct, source, special nuclear 
material, or operator license complies 
with the requirements of the Act. the 
Energy Reorganization Act. and this 
chapter, he will issue a license. If the 
license is for a facility or if it is to 
receive and possess high-level 
radioactive waste at a geologic 
repository operations area pursuant to 
Part 60 of this chapter, the Director of 
Nuclear Reactor Regulation or the 
Director of Nuclear Material Safety and 
Safeguards, as appropriate, will inform 
the State. Indian Tribe, and local 
officials specified in $ 2.104(e) of the 
issuance of the license. 

• • • • • 

4. Section 2.104(e) is revised to read as 
follows: 

{ 2.104 Notice of hearing. 


(e) The Secretary will give timely 
notice of the hearing to all parties and to 
other persons, if any. entitled by law to 
notice. The Secretary will transmit a 
notice of hearing on an application for a 
facility license or for a license for 
receipt of waste radioactive material 
from other persons for the purpose of 
disposal under Part 61 of this chapter or 
for a license to receive and possess 
high-level radioactive waste at a 
geologic repository operations area 
pursuant to Part 60 of this chapter to the 
governor or other appropriate ofiicia) of 
the State and to the chief executive of 
the municipality in which the facility is 
to be located or the activity is to be 
conducted or. if the facility is not to be 
located or the activity conducted within 
a municipality, to the chief executive of 
the county (or to the Tribal organization, 
if It is to be so located or conducted 
within an Indian reservation). 

5. Section 2.10S(a)(2) is revised to read 
as follows: 

{ 2.105 Notice of propoeed ectloa 

(a) • • • 

(2) A license for receipt of waste 
radioactive material from other persons 
for disposal by the waste disposal 
licensee under Part 61 of this chapter. 

• • • • • 

6. Section 2.106 is amended by adding 
a new paragraph (d) to read as follows: 

S Z106 Notice of Issuance. 

• • • • • 

(d) The Director of Nuclear Material 
Safety and Safeguards will also cause to 
be published in the Federal Register 
notice of, and will inform the State and 
local officials or tribal governing body 
specified in { 2.104(e) of any licensing 
action with respect to a license to 
receive radioactive waste from other 
persons for disposal under Part 61 of 
this chapter or the amendment of such a 
license for which a notice of proposed 
action has been previously published. 

7. Section 2.764 is amended by adding 
a new paragraph (e), and by revising 
paragraphs (a) and (b) to read: 

§ 2.764 Immediate effectiveness of initial 
decision directing lesuance or amendment 
of construction permit or operating 
ficense.* 

(a) Except as provided In paragraphs 
(c). (d), and (e) of this section, an initial 
decision directing the Issuance or 
amendment of a construction permit, a 
construction authorization, or on 
operating license shall be effective 
immediately upon issuance unless the 
presiding officer finds that good cause 
has been shown by a party why the 
initial decision should not become 
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immediately effective, subject to the • 
review thereof and further decision by 
the Commission upon exceptions filed 
by any party pursuant to $ 2.762 or upon 
its own motion. 

(b) Except as provided in paragraphs 

(c). (d). and (e) of this section, the 
Director of Nuclear Reactor Regulation 
or Director of Nuclear Material Safety 
and Safeguards, as aopropriate. 
notwithstanding the tiling of exceptions, 
shall issue a construction permit, a 
construction authorization, or an 
operating license, or amendments 
thereto, authorized by an initial 
decision, within ten (10) days horn the 
date of issuance of the decision. 

« • • • • 

(e) An initial decision directing the 
issuance of a license under Part 61 of 
this chapter (relating to land disposal of 
radioactive waste) or any amendment to 
such a license authorizing actions %vhich 
may significantly affect the health and 
safety of the public, shall become 
effective only upon order of the 
Commission. The Director of Nuclear 
Material Safety and Safeguards shall 
not issue a license under Part 61 of this 
chapter, or any amendment to such a 
license which may significantly affect 
the health and safety of the public, until 
expressly authorized to do so by the 
Commission. 

PART 16-NOTICES. INSTRUCTIONS. 
AND REPORTS TO WORKERS; 
INSPECTIONS 

lAmended] 

8. Section 19.2 is amended by adding 
“61.'* following “40, 60." 

i 19.3 lAmeoded) 

9. In i 19.3, paragraph (d) Is amended 
by adding **61,*’ following “40. 60." 

PART 20—STANDARDS FOR 
PROTECTION AGAINST RADIATION 

§20.2 (Amended] 

10. Section 20.2 is amended by adding 
“61,“ following “40, 80 “ 

§204 lAmtnded] 

11. In § 204. paragraph (a)(9) is 
amended by adding “61.” follo%ving “40. 
60.“ 

12. In § 20401, paragraph (a) is 
amended by adding “61,“ following “40. 
60." and paragraph (b) is re\ised to read 
as follows: 

§ 20.301 Genenl requirement 
• • • • • 

(b) As authorized under § 20.302 or 
Part 61 of this chapter, or 

• • • • • 


§20.302 (Amended] 

13. In § 20.302, paragraph (b) is 
removed. 

14. A new § 20.311 is added to read as 
follows: 

§ 20.311 Transfer for disposal and 
manifests. 

(a) Purpose. The requirements of this 
section are designed to control transfers 
and establish a manifest tracking system 
and supplement existing requirements 
concerning transfers and recordkeeping. 

(b) Each shipment of radioactive 
waste to a licensed land disposal facility 
must be accompanied by a shipment 
manifest that contains the name, 
address, and telephone number of the 
person generating the waste as well as 
the name, address, and telephone 
number of the person transporting the 
waste to the land disposal facility. The 
manifest must also indicate as 
completely as practicable: the type of 
waste: the waste volume and mass; 
radionuclide identity and concentration: 
total radioactivity; and chemical form. 
The solidiHcation agent must be 
specified. Wastes classified as Class A 
segregated. Class B stable, or Class C 
intruder in § 61.S5 of this part chapter 
must be clearly identified as such in the 
manifest. The total quantity of noted 
isotopes identified in Table 1. Part 61 of 
this ^apter must be shown. 

(c) Each manifest must include a 
certification by the watte generator that 
the transported materials are properly 
classiflecL described, packaged, marked, 
and labeled and are in proper condition 
for transportation according to the 
applicable regulations of the 
Department of Transportation and the 
Commission. An authorized 
representative of the waste generator 
shall sign and date the manifest 

(d) Any generating licensee who 
transfers radioactive waste to a land 
disposal facility or a licensed waste 
collector or processor shall: 

(1) Prepare all wastes so that the 
waste is classified according to § 61.55 
and meets the waste characteristics 
requirements In § 61.56 of this chapter 

(2) Label each package of waste to 
identify whatever it is. Class A 
segregated. Class B stable, or Class C 
Intruder waste, in accordance with 

§ 6145 of this chapter 

(3) Conduct a quality assurance 
program to assure compliance with 
§§ 61.55 and 61.56 of this chapter the 
program must include management 
audits; 

(4) Prepare shipping manifests to meet 
the requirements of §§ 20.311 (b) and (c) 
of this part; 


(5) Forward a copy of the manifest to 
the intended recipient, at the time of 
shipment; 

(6) Include one copy of the manifest ^ 
with the shipment; 

(7) Retain a copy of the manifest until 
receipt of waste is acknowledged; and. 

(8) Investigate late or missing 
shipments or any part of a shipment in 
accordance with paragraph (h) of this 
section. 

(e) Any waste collector licensee who 
han^es only prepackaged waste shall: 

(1) Acknowledge receipt of the waste 
from the generator within one week of 
receipt; 

(2) Prepare a new manifest to reflect 
consolidated shipments; the new 
manifest shall serve as a listing or index 
for the detailed generator manifests. 
Copies of the generator manifests shall 
be a part of the new manifest. The 
collector licensee shall certify that 
nothing has been done to the waste 
which would invalidate the generator's 
certification; 

(3) Forward a copy of the new 
manifest to the land disposal facility 
operator at the time of shipment: 

(4) Include the new manifest %vith the 
shipment to the disposal site: 

(5) Retain a copy of the manifest until 
receipt of waste is acknowledged: and 

(6) Investigate late or missing 
shipments or any part of a shipment in 
accordance with paragraph (h) of this 
section. 

(f) Any licensed waste processor who 
treats or repackages wastes shall: 

(1) Acknowledge receipt of the waste 
from the generator within one week of 
receipt; 

(2) Prepare a new manifest that meets 
the requirements of paragraphs (b) and 

(c) of this section. Preparation of the 
new manifest reflects that the processor 
is responsible for the waste; 

(3) Prepare all wastes so that the 
waste is classified according to § 61.55 
and meets the waste characteristics 
requirements in § 61.56 of this chapter. 

(4) Label each package of waste to 
Identify whatever it is. Class A 
segregated. Class B stable, or Class C 
intruder waste, in accordance with 

§ 61.55 of this chapter. 

(5) A quality assurance program shall 
be conducted to assure compliance with 
§§ 61.55 and 61.56 of this chapter. The 
program shall include management 
audits: 

(6) Forward a copy of the new 
manifest to the disposal site operator or 
waste collector at the time of shipment; 

(7) Include the new manifest with the 
shipment; 
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(8) Retain copies of original manifests 
and new manifests until receipt of the 
wastes is acknowledged: and 

(9) Investigate late or missing 
shipments in accordance with paragraph 
(h) of this section. 

(g) The land disposal fadiity operator 
shall: 

(1) Acknowledge to the shipper 
receipt of the waste within one week of 
receipt. The shipper to bo notified is the 
licensee who last possessed the waste 
and transferred the waste to the 
operator. 

(2) Following receipt and acceptance 
of a shipment of radioactive waste 
accompanied by a manifest, record on 
the shipment manifest the date of 
receipt of the waste, the date of disposal 
of the waste, the location in the disposal 
site, the condition of the waste packages 
as received, and any evidence of leaking 
or damaged packages or radiation or 
contamination levels in excess of limits 
specified in DOT and Commission 
regulations. The licensee shall also 
briefly describe any repackaging 
operations of any of the waste packages 
included in the shipment, plus any other 
information required by the Commission 
as a license condition: 

(3) Sign, date, and certify that the 
transported materials have been 
received, classified, handled, stored, and 
disposed of in compliance with 
Commission regulations and all license 
conditions: 

(4) Maintain copies of all completed 
manifests until the Commission 
authorizes their disposition at transfer; 
and 

(5) Notify the shipper (i.e^ the 
generator, the collector, or processor) 
and the Director of the nearest 
Commission Inspection and 
pjiforcement Regional Office listed in 
Appendix D of this part when a 
shipment has not arrived within 60 days 
after the advance manifest was 
received. 

(h) Late or missing shipments must: 

(1) Be investigated by the shipper if 
the shipper has not received noUrication 
of receipt within 20 days after transfer, 
and 

(2) Be traced and reported. The 
investigation shall include tracing the 
shipment and filing a report with the 
nearest Commission Inspection and 
Enforcement Regional Office listed in 
Appendix D of this part Each licensee 
who conducts a trace investigation shall 
file a written report with the nearest 
Commission's Regional office within 2 
weeks of completion of the 
investigation. 

15. In S 20.401. paragraphs (b) and 
(c)(3) are revised to read as follows: 


S 20.401 Records of survsys, radiation 
momtoring, and disposal. 

• • • • • 

(b) Each licensee shall maintain 
records in the same units used is this 
part, showing the results of surveys 
required by S 20.301(b). monitoring 
required by $$ 20.205(b) and 20.205(c) 
and disposals made under ${ 20.302, 
20.303, deleted § 20.304, ‘ and Part 61 of 



(3) Records of disposal of licensed 
materials made pursuant to ${ 20.302, 
20.303. deleted 9 20.304 and Part 61 of 
this chapter are to be maintained until 
the Commission authorizes their 
disposition. 

• • • • • 

16. Section 20.408 is amended by 
adding a new paragraph (a)(5) to read as 
follows: 

9 20.408 Reports of personnel monitoring 
on termination of employment or work. 

(a) * • • 

(5) Receive radioactive waste from 
other persons for disposal under part 61 
of this chapter, 

• • • • • 


PART 21—REPORTING Of DEFECTS 
AND NONCOMPLIANCE 

921.2 [Amended] 

17. Section 21.2 is amended by 
inserting *‘61**, after "40,60," in the third 
line, and after "50,60" in the final line. 

921.3 [Amended] 

18. In 9 21.3. paragraphs (a)(3). (a) (a* 
1](1). (a) (a-l)(2), and (k) are amended 
by adding "61," after "50, ea" 

921.21 [Amended] 

19. Section 21.21 is amended by 
adding "81,"* after "50, 60," in 
paragraphs (b|(l)(i) and (b](l)(ii). 

PARTS 30—RULES OF GENERAL 
APPLICABILITY TO LICENSING OF 
BYPRODUCT MATERIAL 

20. Section 30.11(c) is revised to read 
as follows: 

9 30.11 Specific exemptions. 

• • • • • 

(c) Except as specifically provided in 
Part 61 of this Chapter, any licensee is 
exempt from the requirements of this 
part to the exent that its activities are 
subject to the requirements of Parts 60 
and 61 of this chapter. 

21. In 9 30.32, paragraph (f) Is 
amended to read as follows: 

9 30.32 Application for specific licenses. 

• • • • • 

(f) An application for a license for the 
conduct of any activity which the 


Commission determines %vill 
significantly affect the quality of the 
environment shall be Hied at least 9 
months to commencement of 
construction of the plant or facility in 
which the activity will be conducted and 
shall be accompanied by any 
Environmental Report required pursuant 
to Part 51 of this chapter. 

22. In 9 30.33, paragraph (a)(5) is 
revised to read as foQows: 

9 30.33 General requirements for Istuance 
of specific licenses. 

(a) • • • 

(5) In the case of an application for a 
license for the conduct of ony activity 
which the Commission determines will 
significantly affect the quality of the 
environment, the Director of Nuclear 
Material Safety and Safeguards or his 
designee, before commencement of 
construction of the plant or facility In 
which the activity will be conducted, on 
the basis of information Hied and 
evaluations made pursuant to Part 51 of 
this chapter, has concluded, after 
weighing the environmental, economic 
ted^cal, and other benefits against 
environmental costs and considering 
available alternatives, that the action 
called for Is the issuance of the 
proposed license, with any appropriate 
conditions to protect environmental 
values. Commencement of construction 
prior to such conclusion shall be 
grounds for denial of a license to receive 
and possess byproduct material in such 
plant or facility. As used in this 
paragraph the term "commencement of 
construction" means any clearing of 
land, excavation, or other substantial 
action that would adversely affect the 
environment of a site. The term does not 
mean site exploration, necessary roads 
for site exploration, borings to 
determine foundation conditions, or 
other preconstruction monitoring or 
testing to establish background 
information related to the suitability of 
the site or the protection of 
environmental values. 


PART 40-UCENSING OF SOURCE 
MATERIAL 

23. In 9 40.14. paragraph (c) is revised 
to read as follows: 

9 40.14 Specific exemptions. 

• • • • • 

(c) Except as specincally provided in 
Part 61 of this chapter any licensee is 
exempt from the requirements of this 
part to the extent that its activities are 
subject to the requirements of Parts 60 
and 61 of this chapter. 
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24. In i 40.31« paragraph (f) is revised 
to read as follows: 

i 40.31 Applications for spscmc Hcsnsss. 

• • • • • 

(f) An application for a license to 
possess and use source material for 
uranium milling, production of uranium 
hexaHuoride. or for the conduct of any 
other activity which the Commission 
determines will signiHcantly affect the 
quality of the environment shall be filed 
at least 9 months prior to 
commencement of construction of the 
plant or facility in which the activity 
will be conducted and shall be 
accompanied by any Environmental 
Report required pursuant to Part 51 of 
this chapter. 

* • • • • 

25. In S 40.32, paragraph (c) is revised 
to read as follows: 

{ 40.32 General requirements for issuance 
of specific licenses. 

• • • • • 

(e) In the case of an application for a 
license to possess and use source and 
byproduct material for uranium milling, 
production of uranium hexafluoride, or 
for the conduct of any other activity 
which the Commission determines will 
significantly affect the quaUty of the 
environment, the Director of Nuclear 
Material Safety and Safeguards or his 
designee, before commencement of 
construction of the plant or facility in 
which the activity will be conducted, on 
the basis of information filed and 
evaluations made pursuant to Part 51 of 
this chapter, has conduded. after 
weighing the environmental, economic, 
technical and other benefits against 
environmental costs and considering 
available alternatives, that the action 
called for is the issuance of the 
proposed license, with any appropriate 
conditions to protect environmental 
values. Commencement of construction 
prior to such a conclusion shall be 
grounds for denial of a license to 
possess and use source and byproduct 
material in such plant or facility. As 
used in this paragraph the term 
“commencement of construction** means 
any clearing of land, excavation, or 
other substantial action that would 
adversely affect the environment of a 
site. The term does not mean site 
exploration, necessary roads for site 
exploration, borings to determine 
foundation conditions, or other 
preconstruction monitoring or testing to 
establish background information 
related to the suitability of the site or 
the protection of environmental values. 


PART 51—LICENSING AND 
REGULATORY POUCY AND 
PROCEDURES FOR ENVIRONMENTAL 
PROTECTION 

2a In I 51.5, paragraphs (a)(a) and 
(b)(4)(iii) are revised paragraph (b)(6) is 
amended by inserting “61** following 
“50.60,**. and (d)(3) it amended by 
inserting “61** following **50.60.“ The 
revised paragraphs read as follows: 

(51.5 Actions requiring preparation of 
environmental Impact statements, negative 
declarations, environmental Impact 
appralsalt; actions excluded. 

(a) • • • 

(6) Issuance of a license authorizing 
receipt and disposal of radioactive 
waste from other persons under Part 61 
of this chapter, 

• • • • • 

(b) • • • 

(4)* • • 

(ill) Authorizing receipt and disposal 
of radioactive waste from other persons 
under Part 61 of this chapter. 

• • • • • 

SS1.40 lAmctMtodl 
Z7. In § 51.40. paragraph (c) is 
amended by inciting “OT" after "30.40.” 

PART 70-OOMESTIC LICENSING OF 
SPECIAL NUCLEAR MATERIAL 

28. In S 70.14. paragraph (c) is 
amended to read a, follows: 

S 70.14 Specific •xemptlons. 

• • • • • 

(c) Except as specifically provided in 
Part 61 of this chapter, any Ucensee is 
exempt from the requirements of the 
regulations in this part to the extent that 
its activities are subject to the 
requirements of Parts 60 and 61 of this 
chapter. 

29. In S 70.21 paragraph (f) is revised 
to read as follows: 

{70.21 FlBng. 

• t • • • 

(f) An application for a license to 
possess and use special nuclear material 
for processing and fuel fabrication, 
scrap recovery or conversion of uranium 
hexafluoride, or for the conduct of any 
other activity which the Commission 
determines will significantly affect the 
quality of the environment shall be filed 
at least 6 months prior to 
commencement of constrution of the 
plant or facility In which the activity 
will be conducted, and shall be 
accompanied by an Environmental 
Report required under Part 51 * * * of 
this diapter. 

• • • • • 

30. In S 7a23 paragraph (8)(7) ia 
revised to read a, follows: 


{70.23 Raqulranwnte for tha approval of 
applications. 

(a) • • • 

(7) Where the proposed activity Is 
processing and fuel fabrication, scrap 
recovery, conversion of uranium 
hexafluoride, or any other activity 
which the Commission determines will 
significantly affect the quality of the 
environment the Director of Nuclear 
Material Safety and Safeguards or his 
designee, before commencement of 
construction of the plant or facility In 
which the activity will be conducted, on 
the basis of information filed and 
evaluations made pursuant to Part 51 of 
this chapter, has concluded, after 
weighing (he environmental economic, 
technical and other benefits against 
environmental costs and considering 
available alternatives, that the action 
called for is the issuance of the 
proposed license, with any appropriate 
conditions to protect environmental 
values. Commencement of construction 
prior to such conclusions shall be 
grounds for denial to possess and use 
special nuclear material In such plant or 
facility. As used in this paragraph the 
terra ‘‘commencement of construction** 
means any clearing of land, excavation, 
or other substantial action that would 
adversely affect the environment of a 
site. The term does not mean site 
exploration, necessary roads for site 
expbration, borings to determine 
foundation conditions, or other 
preconstruction monitoring or testing to 
establish background information 
related to the suitability of the site or 
protection of environmental values. 

• • • • • 

PART 73—PHYSICAL PROTECTION OF 
PLANTS AND MATERIALS 

31. In { 73.1. paragraph (b)(l}{iU) is 
revUed to read as follows: 

{ 73.1 PurpoM ana acopa. 

• • • • • 

(b) • * • 

(!)••• 

(iii) the physical protection of special 
nuclear material by any person who, 
pursuant to the regulations in parts 61 
and 70 of this chapter, possesses or uses 
at any site or contiguous sites subject to 
the control by the licensee, formula 
quantities of strategic special nuclear 
material or special nuclear material of 
moderate strategic significance or 
special nuclear material of low strategic 
significance. 

• • • • • 
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PART 170-FEES FOR FACILITIES 
AND MATERIALS LICENSES AND 
OTHER REGULATORY SERVICES 
UNDER THE ATOMIC ENERGY ACT OF 
1954, AS AMENDED* 

32. Section 170.2 Is revised to read as 
follows; 

§ 170.2 Scope. 

Except for persons who apply for or 
hold the permits, licenses, or approvals 
exempted in { 170.11. the regulations in 
this pert apply to a person who is an 
applicant for. or holder of. a specific 
byproduct material license issited 
pursuant to Parts 30 and 32-3S of this 
chapter, a specific source material 
license issued pursuant to Part 40 of this 
chapter, a specific materials license 
issi^ under Part 61 of this chapter, a 
specific special nudear material license 
issued pursuant to Part 70 of this 
chapter, a specific approval of spent fuel 
casl» and shipping contamers issued 
pursuant to Part 71 of this chapter, a 
specific request for approval of sealed 
sources and devices containing 
b>i)roduct material, source material, or 
special nuclear material, or a production 
or utilization facility construction permit 
and operating Kcense issued pursuant to 
Part 50 of this chapter, to routine safety 
and safeguards inspections of a licensed 
person, to a person who appKes for 
approval of a reference standardized 
design of a nuclear steam supply system 
or balance of plant, for review of a 
facillfy site prior to the submission of an 
application for a construction permit, for 
review of a standardized spent fuel 
facility design, and for a special project 
review, which the Commission 
completes or makes w^hether or not In 
coniunctioD with a license application 
on file or which may be filed. 

Nots.^Amendments to all parts are issued 
pursuant to dlations of authority presently 
codified or. in the case of 10 CFR Part 61. as 
set out after the list of sections in the new 
Part 61. 

Dated at Washington. DiC.. this 21st day of 
|u]y 1961. 

For the U.S. Nuclear Regulatory 
Commisaioa. 

Samuel Chllk, 

Secretary of the Commiuu'otL 

im Doc st-nn4 fim 7.^Bs-st a4s miI 
siLUMo coot 7s«a-et-«i 


FEDERAL TRADE COMMISSION 
16 CFR Part 305 

Fumacea: Rules for Using Energy Cost 
and Consumption Information Used in 
Labeling and Advertising of Consumer 
Applianca Under trio Energy Policy 
and Conservation Act 

agency: Federal Trade CommissioiL 
action: Notice of proposed rulemaking. 

summary: On November 19.1979. the 
Federal Trade Commission issued a 
Final Appliance Labeling Rule that 
requires the disclosure of energy 
efficiency or cost information on labels 
and in retail sales catalogs for seven 
categories of appliances, and mandates 
that these energy costs or energy 
efficiency ratings be based on 
standanfized test procedures. The rale 
also requires a genera! disclosure on 
certain point-of-sale promotional 
materials of the avaflabiitty of energy 
cost or energy efficiency rating 
information* and requires that any 
claims concerning energy consumption 
made in writing or in broadcast 
advertisements be based on results of 
the standardized test procedures. 

The Federal Trade Commission now 
proposes to amend the rule to include 
labeling requirements for pulse 
combustion and condensing fiimaces. 
The proposed amendments, which the 
Commission is required to consider 
under 324(b)(1) and 336 of the Energy 
Policy and Conservation Act of 1975 
(EPCA)l as amended by the Nationai 
Energy Conservation Policy Act of 1976. 
prescribe disclosure requbements and 
methods for determining energy 
efficiency information for pulse 
combustion and condensing furnaces. 
The proposed amendments are intended 
to insure that consumers will have pre- 
purchase informatian necessary to 
compare eneigy efficiency information 
relating to these and other competing 
climate control products covert by the 
regulation. 

This notice sets out the proposed 
amendments, the procedures to be 
foifowed. a list of general questions and 
issues upon which the Commission 
particularly desires comment, an 
invitation for written comments, and 
instructions for prospective fvitnesses 
and other interested persons who desire 
to testify or otherwise participate in the 
proceedings. A Certificate of No Effect 
under the Regulatory Flexibility Act is 
appended. 

dates: Notification of intention to 
present views orally and copies of 
proposed testimony and exhibits, if any. 
on or before October 7,1961; written 


comments on or before September 8. 

1961. Pubhc hearings commence October 
19.1961. in Washingtoa D.C 
ADDRESS: Submit written comments and 
exhibits, with five copies, where 
possible to Raymond L Rhine. Presiding 
Officer for Furnaces Rulcmakiiig. 

Federal Trade Commission. 

Washington. O.C 20500. 

FOR FURTHER INFORMATION CONTACT: 
fames Mills. 202-724-1491. or Lucerne D. 
Winfrey. 202-724-1453. attorneys. 

Bureau of Consumer Protection. Division 
of Energy and Product Information, 
Federal Trade Commission. 

Washington. D.C. 2056a 
SUPPLEMENTARY INFORMATION: The 
Energy Policy and Conservation Act 
requires the Federal Trade Commission 
to consider labeling rules for disclosure 
of annualized energy cost and alternate 
measores of energy consumption 
information for at least thirteen 
categories of appliances: (1) 
refrigerators and refrigerator-freezers; 

(2) freezers: (3) dishwashers: (4) clothes 
dryers: (5) water heaters; (6) room air 
conditkiaers; (7) home heating 
equipment not including furnacer. (8) 
lele^dsioD sets; (9) kitchen ranges and 
ovens: (10) clothes washers; (11) 
humidifiers and debumidifiers: (12) 
central air conditioners: and (13) 
furnaces. Under Section 323 of EPCA. 
the Department of Ener^ (DOE) is 
responirible for developing lest 
procedures that measure how much 
energy the appliances use. In addition. 
DOB is requir^ to determine how much 
a consumer is likely to use each 
appliance on the average during a year, 
and the representative average cost a 
consumer pays for the different types of 
energy available* 

On November 19.1979, the 
Commission issued a final rule covering 
sev'en of the thirteen appliance 
categories: refrigerators and refrigenifor- 
freezera; freezers; dishwashers: water 
heaters: dotbes washers: room air 
conditioners: and furnaces. The 
Commission determined that clothes 
dryers, home heating equipment other 
than furnaces, television sett, kitchen 
ranges and ovens, and humidifiers and 
dehumidifiera should be exempted from 
the labeling requirements of the rule. 
Evidence received during the rulemaking 
indicated Chat labeling of these products 
would not be economically feasible or 
likely to assist consumers in making 
purchasing decisions (44 FR 664661, 
66467-69). 

On August 11.1980, the Commission 
proposed an amendment which would 
require that central air conditioners, 
including heat pumps, be labeled (45 FR 
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53340). Hearings were conducted on the 
proposal on November 12 and 13.1980, 
in Washington. D.C. The record in that 
proceeding was closed on December 22, 
1960. The report of the staff to the 
Commission will be made public in 
February, 1981. 

On September 19,1960, DOE amended 
the test procedure for furnaces by 
extending its provisions to provide 
coverage for two products that had not 
previously been included: pulse 
combustion furnaces and condensing 
furnaces. (45 FR 62417). The amendment 
proceeding announced here will 
consider the appropriateness of labeling 
requirements for those products, 
induding the issue of whether labeling 
of pulse combustion and condensing 
furnaces would be economically feasible 
or likely to assist consumers in making 
purchasing decisions. 

The proposed amendments require 
pulse combustion and condensing 
furnaces to carry energy labels. The 
labels direct consumers to energy fact 
sheets for these appliances which 
disclose their energy efficiency rating, a 
range of ratings of comparable models, 
and regional annual cost figures. 

Interested persons are invited to 
comment on any of the proposed 
amendments, any of the issues listed 
after the proposed amendments in 
Section C. and on any other issue of 
fact. law. or policy that may have some 
bearing on the proposed amendments. 

Notwithstanding this notice of further 
rulemaking, the previously promulgated 
Appliance Labeling Rule, which covers 
refrigerators and refrigerator-freezers, 
freezers, dishwashers, clothes washers, 
water beaters, room air conditioners and 
furnaces, other than pulse combustion 
and condensing furnaces, remains in 
effect. 

Section A. Proposed Amendments 

In consideration of the foregoing, the 
Commission proposes the following 
amendments to the Appliance Labeling 
Rule, pursuant to i 324 (42 U.S.C. 6294) 
of the Energy Policy and Conservation 
act (Pub. L 94-163). as amended by the 
National Energy Conservation Policy 
Act (Pub. L 95-619), and to S 553 of 
Sub^apter II. Chapter 5. title 5 of the 
U.S. Code (Administrative Procedure), 
the proposed amendments appear in the 
following provisions of the rule: 

Section 305.3(g) 

Section 305.4(e)(2) 

Section 305.4(e)(3) 

Section 305.8 
Section 305.18 

This would amend Title 16, Chapter 1 
by adding to Subchapter C, Part 305— 
Rules for Using Energy Costs and 


Consumption Information Used in 
Labeling and Advertising for Consumer 
Appliances Under the Energy Policy and 
Conservation Act—provisions covering 
pulse combustion and condensing 
furnaces. The proposed amendments arc 
as follows: 

1. Section 305.3, which describes the 
products covered by the rule, is 
amended by revising the definition of 
**fumace*' to read as follows: 

9 305.3 Description of covered products 
to which this part applies. 

• • • • • 

(g) **Fumac6'* means a device, 
utilizing only single-phase electric 
current or millivoltage DC current in 
conjunction with either natural gas, 
propane, or home heating oil, which is 
designed to be the principal heating 
source for the living space of a residence 
and which is not contained within the 
same cabinet with a central air 
conditioner, whose rated cooling 
capacity is above 65,000 Btu*s per hour. 
Every furnace is either an electric 
central furnace, electric boiler, forced- 
air central furnace, gravity central 
furnace, or low pressure steam or hot 
water boiler. The heat input rate of a 
furnace is less than 300,000 Btu*s per 
hour for electric boilers and low 
pressure steam or hot water boilers, and 
is less than 225.000 Btu's per hour for 
forced-air central furnaces, gravity 
central furnaces, and electric central 
furnaces. 

9305.4 lAmendedl 

2. Section 305.4(e)(2), which excludes 
products manufactured prior to the 
effective date of the rule, is amended by 
adding the following sentence at the 
end: *** * * any pulse combustion or 
condensing furnace if its manufacture 
was completed prior to (the effective 
date of this amendment].** 

3. Section 305.4(e)(3). which sets the 
effective date of the rule with respect to 
catalogs, is amended to include pulse 
combustion and condensing furnaces. 

9 305.8 (Amended) 

4. Section 305.a which sets the 
requirements for the submission of data, 
is amended to provide for the initial 
submission of data two months after the 
publication of the Rnal, amended rule 
for pulse combustion and condensing 
furnaces. 

9305.18 [Amended) 

5. Section 305.16 which sets the 
effective date of the rule, is amended by 
adding paragraph (j), as follows: 

• • • • • 

(j) All requirements pertaining to 
pulse combustion and condensing 
furnaces take effect not later than three 


months after publication of the amended 
rule in final form. 

Section B. Invitation to Comment 

All interested persons are hereby 
notified that they may submit to 
Raymond L Rhine. Presiding Officer for 
Furnaces Rulemaking, Federal Trade 
Commission, Washington. D.C. 2058a 
data views or arguments on any issue of 
fact, law, or policy that may have some 
bearing upon the proposed amendment 
to the rule. Such written comments will 
be accepted until no later than 
September 8.1981. To assure prompt 
consideration, each comment should be 
identified both on the document and on 
the envelope as *Tumacc Rulemaking 
Comment'* and furnished, when 
possible, in five copies. 

Section C General Questions and Issues 

While interested persons are invited 
to address any questions of fact, law, or 
policy that they feel may have bearing 
upon the proposed amendments, listed 
below are several general questions and 
issues of fact bearing upon certain 
aspects of the proposed amendments 
concerning which the Commission 
particularly desires comments, orally or 
In writing, by persons concerned with 
and participating in this proceeding: 

1. Are the requirements for additional 
information prescribed in Ihe final rule 
applicable to and appropriate for pulse 
combustion and condensing furnaces? Is 
there a need for additional point-of-sale 
information for pulse combustion and 
condensing furnaces, beyond that 
already required by the final rule, that 
would provide suggestions for energy- 
efficient use of these products? If so, 
what information should be included? 

During the development of the original 
labeling proposal, the Commission 
investigated the current availability of 
energy saving suggestions. With respect 
to pulse combustion and condensing 
furnaces, the Commission is Interested 
in the following: 

a. What energy saving suggestions, if 
any, are currently supplied by 
manufacturers? 

b. Are any energy saving suggestions 
being made that are misleading, 
incomplete, or otherwise inappropriate? 

c. Do consumers understand and use 
the suggestions currently available? 

2. The Commission is interested in 
receiving comments concerning whether 
this rule is likely to have a significant 
adverse economic impact on small 
businesses, if so. how can the proposed 
rule be modified to minimize its 
economic impact, while still meeting the 
purposes outlined by Congress in EPCA? 
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3. Section 324(a)(2)(6) of EPCA states 
that the CommiMhin need not prescribe 
a labeling rule if the lebeling "is not 
technologically or economicaHy feasible 
or is not likely to assist consumers in 
making purchase decisions.** 

Do pulse combustion and condensing 
furnaces fall within these exceptions? If 
so, why? 

Section D. Public Hearings 

Public hearings on the proposed rule 
will be held coounencing on October 19, 
1961, at 10 a.m. in Room 332 of the 
Federal Trade Commission. 

Pennsylvania Avenue at Sixth Street, 
N.W., Washington, D.C. Persons desiring 
to present their views orally at these 
hearings should so advise Raymond L 
Rhine, Presiding Officer for Furnaces 
Rulemaking, Federal Trade Commission, 
Washington. D.C. 20580 no later than 
October 7,1981. and comply with the 
instructions in Section F of this notice. 

Section E. Motions or Petitions 

Any motions or petitions in conection 
with this proceeding must be filed with 
Raymond L Rhine, Presiding Officer for 
Furnaces Rulemaking, who is 
responsible for the orderly conduct of 
the proceeding and who shall have all 
powers necessary to that end. Including 
the authority to nile on all motions or 
petitions filed. 

Applications for review of a ruling 
will not be entertained by the 
Commission prior to its review of the 
record unless the Presiding Officer 
certifies in writing to the Commission 
that a ruling involves a controlling 
question of law or policy as to which 
there Is substantial ground for difference 
of opinion and that an intermediate 
review of the ruling may materially 
advance the ultimate termination of the 
proceeding or that subsequent review 
will be as inadequate remedy. 

Section F, Instniction to Witnesses 

1. Advance notice. The Commission 
invites any person who has an interest 
in the proposed rulemaking issued 
today, or who is a representative of a 
group or class of persons that has an 
interest, to make an oral presentation. 
Such a request should be directed to the 
Presiding Officer identified above and 
must be received no later than October 
7.1981, Witnesses are also required to 
submit a written statement that can be 
entered Into the the record as submitted 
no later than October 7.1981, 

It will not be necessary to repeat this 
statement at the hearing. Submission of 
a written statement enables the witness 
to appear at the hearing, to answer 
questions posed by only the staff with 
regard to the written statement, and to 


deliver a short summary or the most 
important aspects of that statement 
within time limits that are established 
by the Presiding Officer. As a general 
rule, oral summaries should not exceed 
ten minutes. There will be no 
opportiinity for interested persons to 
cross-examine witnesses. However, the 
Presiding Officer will make provisions 
for accepting written questions from the 
floor regarding issues raised during 
tesUmooy. 

2. Use of exhibits. Use of exhibits 
during oral testimony is encouraged, 
especially when they are to be used to 
help clarify technical or complex 
matters. If you plan to offer documents 
as exhibits, file them as soon as possible 
during the general comment period, but 
no later than October 7,1981. Mark each 
of the documents with your name, and 
number them In sequence, e.g., Jones 
Exhibit 1. The Presiding Officer has the 
power to refuse to accept for the public 
record any hearing exhibits that are not 
furnished by the deadline. 

3. Expert witnesses. If you are going to 
testify as an expert witness, you must 
attach to your statement your 
curriculum vitae, biograp^cal sketch, 
resume or stmnnary of your professional 
background and a bibliographv of your 
publications. It would be helpM if you 
would also include documentation for 
the opinions and conclusions you 
express by footnotes to your statements 
or in separate exhibits, if your testimony 
Is based or chiefly concerned with one 
or two major scientific works, copies 
should be furnished. The remaining 
citations to other works can be 
accomplished by using footnotes in your 
statement referring to those works. 

4. Results of surveys and other 
research studies. If, in your testimony, 
you %vill present the results of a survey 
or other research study, as distinguished 
from simple references to previously 
published studies conducted by others, 
you must also present, as an e^ibit or 
exhibits in compliance with paragraph 2 
above, the following: 

a. A complete report of the survey or 
other research study and the 
information and documents listed in (b) 
through (e) below if they are not 
included in that report. 

b. A description of the sampling 
procedures and selection process, 
including the number of persons 
contacted, the number of Interviews 
completed, and the number of persons 
who refused to participate in the survey, 

& Copies of all completed 
questionnaires or Interview reports used 
in conducting the survey or study if 
respondents were permitted to answer 
questions in words of their choice rather 
than to select an answer from one or 


more answers printed on the 
questionnaire or suggested by the 
interviewer, 

d. A description of the methodology 
used in conducting the survey or other 
research study inducting the selection of 
instructions to interviewers, 
introductory remarks by interviewers to 
respondents and a sample questionnaire 
or other data collection instrument. 

e. A description of the statistical 
procedures used to analyze the data and 
all data tables that underlie the results 
reported. 

Other interested persons may wish to 
examine the questionnaires, data 
collection forms and any other 
underlying data not offered as exhibits 
and wMch serve os a basis for your 
testimony. This Information, along %vith 
puncdi caitls or computer tapes that 
were used to conduct analyses should 
be made available (with appropriate 
explanatory data) upon request of the 
Presiding Officer. The Presiding Officer 
will then be in a position to permit their 
use by other interested persons or their 
counsel. 

5. Identification, number of copies and 
inspection. To assure prompt 
consideration, all materials, including 
written statements, filed by prospective 
witnesses pursuant to the instructions 
contained in paragraphs 1-4 of this 
section should be identified both on the 
document and on the envelope as "Pulse 
Combustion and Condensing Furnaces 
Statement*’ r*and Exhibits." if 
appropriate), and submitted in five 
copies, when feasible and not 
burdensome, not later than October 7, 
1981. 

Copies of all materials filed by 
witnesses will be made available for 
examination in Room 130, Public 
Reference Room. Federal Trade 
Commission, Pennsylvania Avenue at 
Sixth Street. N.W., Washington, D.C 
Binder number 209-18-14 should be 
requested in order that all materials 
submitted in this rulemaking may be 
examined. 

6. Reason for requirements. The 
foregoing requirements are necessary to 
permit us to schedule the time for your 
appearances and that of other witnesses 
in an orderly manner. The Commission 
staff must have your expected testimony 
and supporting documents available for 
study before the hearing to prepare 
appropriate questions. Also, such data 
should be of assistance to interested 
persons In the preparation of the filing 
of contradictory statements (rebuttal). 

The deadlines established by this 
notice will not be extended and hearing 
dates will not be postponed unless 
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hardship in participating can be 
demonstrated. 

Section G. Post-Hearing Procedures 

Interested persons will be afforded 20 
days after the close of the hearings to 
nie rebuttal submissions, which must be 
based only upon identified, properly 
cited matters already in the record. The 
Presiding Officer will reject all 
submissions that are essentially 
additional written comments, rather 
than rebuttal. The 20-day rebuttal period 
will commence when the final transcript 
of the hearings is placed on the public 
record by the Presiding Officer. 

After the close of the rebuttal period 
staff will analyze the evidence on the 
record and shall prepare and submit a 
recommendation for the final rule which 
will be placed on the public record for 
30 days, during which time interested 
persons will be afforded the opportunity 
to submit comments for consideration 
by the Commission in reaching a 
decision on this rule. Comments will be 
submitted to lames Mills, or Lucerne D. 
Winfrey. Attorneys, Federal Trade 
Commission, 41411th Street N.W.. 
Washington, D.C 2OS0O. To assure 
prompt consideration, each comment 
should be identified both on the 
document and the envelope as “Pulse 
Combustion and Condensing Furnaces 
Statement" and furnished, when 
possible, in five copies. 

Section H. Compensation for 
Representation in Rulemaking 
Proceeding 

Funds may be available for 
reimbursement of public participation 
costs inciured in this proceeding to 
those who satisfy the requirements of 
§ 1.17 of the Commission's rules. For 
further information, contact Bonnie 
Naradzay, Special Assistant for Public 
Participation OfRce of the General 
Counsel, Federal Trade Commission, 
Pennsylvania Avenue at Sixth Street, 
N.W.. Washington, D.C 20580.202-375- 
0258. 

By direction of the Commission. 

Carol M. Thomas, 

Secretory, 

Certifkale of No Effoct Under the Regulatory 
nexibility Act 

This is to certify that the Commission has 
concluded, after conducting a review and 
analysts of the manufacturing, distributing 
and retailing of pulse combustion and 
condensing furnaces, that the amendments 
proposed today will not if promulgated, have 
a significant economic impact on a 
substantial number of small entities, within 
the meaning of The Regulatory Flexibility Act 
(Pub. L 96-354. Sept 19.198a 04 Stat 1104). 

If these proposed amendments to the 
Commission's Appliance Labeling Rule are 


finalized, manufacturers of pulse combustion 
and condensing furnaces %vil] have to test 
them In sccordance with the Department of 
Energy (DOE) furnace test procedures. Using 
the test results, they will have to produce fact 
sheets shoivins required energy efficiency 
information. They will have to provide these 
fact sheets, together with labels on the 
furnaces directing consumers to the fact 
sheets, with each furnace they produce. 
Distributors mutt pass on the fact sheets and 
retailers must make them available to 
customers. Distributors and retailers must not 
deface or remove either the labels or the fact 
sheets. Failure to meet the above obligations 
could result in penalties of $100 per day for 
each violation. 

At the manufacturirvfl level, there appear to 
be only three entities that are presently 
affect^ or that may be affected In the 
foreseeable future. Since each of these 
entities employs more than 500 employees, 
they are not "small entities" as that term is 
defined In # 801 of The Regulatory Flexibility 
Act and In the regulations of the Small 
Business Administration found in 13 CFR 
121 .* 

The Commission has concluded that, with 
respect to distributors and retailers, the 
amendment proposed today will not. If 
promulgated, have a significant economic 
Impact because the proposed amendment 
will impose no significant additional 
obliMtions or penalties. It appears that the 
burden of this regulation %vill be minimat 
Basically, distributors and retailers must pass 
on the fact sheets provided by manufacturers 
and show them to consumers, and must not 
deface the labels or fact sheets. Further, since 
the proposed amendments would simply 
require the inclusion of two more products 
under an already existing rule, the only 
impact upon distributors and retailers should 
be that when they sell pulse combustion or 
condensing furnaces, they must show 
consumers the same label and fact sheet as 
they must show now %vith conventional types 
of boilers and furnaces. There appears to be 
no additional burden beyond this on 
distributors or retailers. Since the rule 
requires that manufacturers prepare and 
provide the labels and fact sheets, the direct 
effect of the proposal upon distributors and 
retailers should be minimal. The proposal, if 
pnomulgated, would simply result In pulse 
combustion and condensing furnaces being 
treated the same as conventional furnaces. 
Thus, sales of conventional furnaces should 
1^ unaffected, and, therefore, the indirect 
effect of the proposal will also be minimal 
Therefore, the Commission has concluded, 
based on the Information presently within Its 
possession, that these adoed duties and 
liabilities will not have a significant 
economic impact on such distributors and 
retailers. 

In order that manufacturers, distributors 
and retailers of pulse combustion and 


* Nona ol th»M oompaniet fslii within the _ 

dafinitioa of a 810011 builnast as aet forth in 13 CFR 
121.3-10 and Schaduk A at the and of Part 121. In 
order to be classified as a small bualnasa, a 
manufacturer of products In this categocy most not, 
logalKar with Its afnilatat. employ more than 500 
people. All of these companies, v^en oonstderod 
with Ihetr efTiUales, employ oonaklersbly iix»fe than 
that number. 


condensing furnaces be apprised of their 
potential obligations and liabilities under this 
proposed amendment, the Commission is 
mailing copies of today s notice to trade 
associations whose memberships consist of 
affected manufacturers and distributors, who. 
in turn, have as their customers other 
affected distributors and retailers. 
Additionally, the Commission has included a 
question in Section C of today's notice 
soliciting the publick comment on the issue 
of whether the proposed amendment will in 
fact have a significant economic impact on a 
substantial number of small entitles. 

By direction of the Commission. 

David A. Clanton, 

Acting Chairman, 

im Doc tl-21S01 PUsd r-23-n: M un) 

aatUNQ coca S7sa-ei-«i 


DEPARTMENT OF LABOR 

Occupatlooal Safety and Health 
Administration 

29 CFR Part 1910 

(Docket No.S-0131 

Hazardous Materials; Extension of 
Comment Period 

aoency: Occupational Safety and 
Health Administration (OSHA), U.S, 
Department of Labor 
ACnON: Extension of comment period. 

summary: This notice extends the 
comment period for written responses to 
the questions OSHA presented in the 
advance notice of proposed rulemaking: 
“Hazardous Materials: Request for 
Comments" (46 FR 7692, January 23, 
1981). 

DATES: Written responses to the notice 
must be submitted on or before 
February 1,1982. 

address: The written information 
should be submitted, in quadruplicate, 
to the Docket Officer. Docket S^3 
Room S6212, U.S. Department of Labor. 
Occupational Safety and Health 
Adminstration, 200 Constitution Avenue. 
N.W.. Washington. D.C. 20210. (202) 52^- 
7894. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Glen E. Gardner or Ms. foanne E, 
Slattery, Directorate of Safety Standards 
Programs. Office of Fire Protection 
Engineering and Systems Safety 
Standards, Occupational Safety and 
Health Administration. U.S. Department 
of Labor, Room N3463, 200 Constitution 
Avenue. N.W.^ Washington, D.C. 202ia 
(202) 523-7225. 

SUPPLEMENTARY INFORMATION: On 
January 23,1981, OSHA published in the 
Federal Register (46 FR 7692) a notice, 
“Hazardous Materials; Request for 
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Comments,? regarding the revision of 
safety standards concerning hazardous 
materials. In the notice, OSHA 
requested written responses to many 
general and special issues pertaining to 
hazardous materials. The %^tten 
responses were to have been received 
by July 3a 1961. 


OSHA has received several requests 
to extend the comment period. In order 
to ensure that interested parties have 
suflicient time to compile data and 
prepare responses to the issues raised in 
the notice. OSHA has decided to extend 
the written comments period to 
February 1,1982. 


(Sec a. 84 Slat 1503 (29 U.S.C. 655), 29 CFR 
Part 1911; Secretary of Labor's Order No. 8- 
70 (41 FR 2S0S0)) 

Signed at Washington. D.C, this 14th day 
of )Jy 1981. 

Thorne G. Auchter, 

Auhtant Secretary of Labor, 
tnt Oo& PM r-as-at: ars •») 
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Notices 


Federal RegUler 
Vol. 40« No. 142 
Friday. July 24. 1981 


This section of the FE06RAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
put^ Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitiona and 
applications and agency statements of 
organization and functiont are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

Importation of Certain Animals; Harry 
S. Truman Animal Import Center 

agency: Animal and Plant Health 
Inspection Service. USDA. 
action: Notice of deadline for the 
receipt of applications for special 
authorization and schedule of fees for 
importation of cattle from Europe 
through the Harry S. Truman Animal 
Import Center. 

SUMMAAy: This document establishes a 
specific date for receipt of applications 
for special authorization to be drawn on 
a lottery basis for the allotment of 
quarantine space for the next group of 
cattle to be imported through the Harry 
S. Truman Animal Import Center 
(HSTAIC). It also lists the geographic 
area from which cattle will be 
considered for importation and the 
schedule of fees for importation of such 
cattle. This action is being taken to 
notify potential applicants of the lottery 
and fee schedule in accordance with the 
regulations. 

DATES: Deadline for Receipt of 
Applications: September 17,1981. Date 
and Time of Drawing: September 22, 
1981.9 a.m. 

PLACE OP ORAWINO: Room 643A. Federal 
Building, 6505 Delcrest Road, 

Hyattsville. MD 20782. 

FOR FURTHER INFORMATION CONTACT: 

Dr. D. E. Herrick. USDA. APHIS. VS. 
Federal Building. Room 821, Hyattsville, 
MD 20782. 301--43S-6170. 
SUPPLEMENTARY INFORMATION: 
Procedures are established in section 
92.41 of Title 9. Code of Federal 
Regulations (9 CFR 92.41). concerning 
the allocation of space at the Harry S. 
Truman Animal Import Center 
(HSTAIC). These procedures include the 
holding of a drawing to determine from 


submitted applications which interested 
persons will have a right to qualify 
animals to enter the United States 
through HSTAIC. HSTAIC is intended to 
process animals from countries 
interested persons will have a right to 
qualify animals to enter the United 
States through HSTAIC HSTAIC U 
intended to process animals from 
countries affected with exotic diseases 
and not otherwise eligible for 
importation into the United States. 

The present regulations reouire that 60 
days prior notice be provided in the 
Federal Register of the date. time, and 
place of the drawing, and the geographic 
areas from which animals will be 
considered for importation. (9 CFR 
92.41(a)(1)). The Department antidpates 
that cattle should be able to enter 
HSTAIC for the next importation on or 
about December 30.1981. The drawing is 
scheduled for September 22,1981, 
commendng at 9 a.m. in Room 643A, 
Federal Building. 6505 Belcrest Road, 
Hyattsville. MD 20782. 

This importation will be for cattle 
from Europe, if there is sufficient 
interest for such an importation. 

Each applicant shall complete an 
application for importing animals 
t^ugh the HSTAIC which shall be 
received by Veterinary Services at least 
5 days prior to the date of the drawing. 
Application forms may be obtained 
upon request from and completed 
applications should be sent to Import* 
^port Animals and Products Staff, 
Veterinary Services. APHIS. U.S. 
Department of Agricultiire, 6505 Belcrest 
Road. Room 815. Hyattsville, MD 20782. 

Each application shall be 
accompanied by a certified check or 
money order payable to the United 
States Department of Agriculture. 

Animal and Plant Health Inspection 
Service, in the amount of one thousand 
dollars ($1,000). for each animal for 
which special authorization is requested 
on the application. In the event the 
applicant does not receive special 
authorization for animals for which he 
has applied, the amoimt deposited with 
the application for each animal not so 
authorized will be returned. If the 
applicant receives special authorization, 
the deposited amount shall be applied 
against the total cost of importation of 
each animal 

All applicants, or their designated 
legal agents or representatives, shall be 
required to appear in person at the 


drawing. Such designated legal agent or 
representative shall have a notarized 
statement of authority signed by the 
applicant. On the day of the drawing, 
the applicants selected or their legal 
representatives shall be required to 
execute a cooperative agreement and 
pay the required fee in accordance with 
the agreement. 

Under the present regulations, if the 
total number of animals for which 
special authorizations are requested Is 
not at least 50, there shall not be a 
lottery or importation and the deposits 
shall be refunded to the applicants. 

It should be noted that in this issue of 
the Federal Register the Department has 
published a notice of proposed 
rulemaking which if adopted would 
reduce the period of quarantine from 
flve to three months. The schedule of 
fees published in this notice is based 
upon the reduced quarantine period in 
the proposal This schedule of fees, set 
forth below, will therefore, only be used 
If the proposed rule reducing the 
quarantine period is adopted. If it is not 
adopted, the fee schedule published in 
the October 14.1980 issue of the Federal 
Register (45 FR 67643) will be used. 

The notice of proposed rulemaking is 
to be published for a SOKiay comment 
period. Any change in the present 
procedure, if adopted, would be in effect 
on or about September 22,1981. and 
applicable to the next importatioxL 

The fee schedule is graduated 
depending on the number of animals for 
which sp^al authorization is granted to 
enter the HSTAIC. The fees would be as 
follows: 


Rates for Importation of Animals From 
Europe Through HSTAIC 
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Rates for Importation of Animals From 
Europe Through HSTAIC—Continued 
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Dated: July 2a 1961. 

K. AtwslL 

Deputy Adminiitrator* Veterinary’Serricea, 
tnt Doc tt-naaa FUad eas amj 
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Rural Electrification Admiolatratlon 

Colorado*Ute Electric Associatkin, 

Inc; Finding of No Significant Impact 

Notice is hereby given that the Rural 
Electrification Administration (REA) has 
prepared a Finding of No Simificant 
Impact (FONSl) which concludes that 
there is no need for REA to prepare an 
environmental Impact statement in 
connection with the proposed Rifle 
Substation expansion by ColoradO'Ute 
Electric Association. Ina. (Colorado- 
Ut^ of Montrose, Colorado, 

The existing Rifle Substation located 
In Garfield County south of the Gty of 


Rifle will be expanded to provide 
terminal facilities for the Craig-Rifle 345 
kV transmission line and other future 
lines. The expansion will involve 
mading and site preparation of 4 
hectares (10 acres) of land adjacent to 
the substation. 

Threatened and endangered species, 
important farmlands, known cultural 
resources, wetlands, floodplains and 
other potential impacts of the project are 
adequately considered in REA's 
Environmental Assessment. 

Various alternatives to the proposed 
project were reviewed by Colorado-Ute 
and REA. The alternatives included no 
action and importing fill material from 
another area. 

REA’s independent evaluation of the 
proposed project concludes that the 
Rifle Substation expansion does not 
represent a major Federal action that 
will signiricantly affect the quality of the 
human environment 

Based on this independent evaluation. 
REA's Environmental Assessment and a 
review of Colorado-Ute's Borrower's 
Environmental Report a FONSl was 
reached in accordance with REA 
Bulletin 20-21:320-21. Part 1. 

Copies of REA's FONSl and 
supporting documents may be reviewed 
at or obtained fiom the office of the 
Director. Power Supply Division. Room 
5168, South Agriculture Building. Rural 
Electrification Administration. 
Washington. D.C 20250. and at the 
office of Colorado<Ute Electric 
Association. Inc.. 845 South Townsend 
Avenue. Montrose, Colorado 81401. 

This program is listed in the Catalog 
of Federal Domestic Assistance as 
10.850—Rural Electrification Loans and 
Loan Guarantees. 

Dated si Washington. D.C. this 16ih day of 
july 1961. 

foe 8. ZoUer, 

Acting Adminiattator, Rural Electrification 

AdminiatratioiL 

(PR Ooc S1<S1«M POad 7.SS.St; MS am] 

BILLINQ cooc 94l»-1B-ai 


Wheat Belt Public Power District 
Sidney, Nebraska; No Significant 
Impact 

Notice is hereby given that the Rural 
Electrification Administration (REA) has 
prepared a Finding of No Significant 
Impact in connection with the proposed 
financing assistance to Wheat Belt 
Public Power District Sidney. Nebraska, 
for constructing 32 km (20 miles) of 115 
kV transmission line and a new 
distribution substation. 

The 115 kV transmission line will 
connect the existing Lynn Substation 
with the proposed Covalt Substation 


both in Morrill County, Nebraska. 

Wheat Belt has prepared a Borrower's 
Environmental Report concerning the 
proposed project An Environmental 
Assessment was prepared by REA to 
evaluate the environmental impacts. 

Alternatives to the proposed project 
included no action, underground 
construction, energy conservation, and 
constructing the transmission line from 
other existing substations in the area. 
After examining these alternatives. REA 
determined that the proposed 115 kV 
transmission line and associated 
substation is the best available practical 
alternative for providing power for 
present and projected electrical energy 
loads in the area. 

REA's evaluation of the 
environmental efiects concludes that the 
construction of this project does not 
represent a major F^eral action 
si^ficantly affecting the quality of the 
human environment. A Finding of No 
Significant Impact was reached by REA 
in accordance %vith REA Bulletin 20- 
21:320-21, Part I. 

R£A*s Finding of No Significant 
Impact, the Environmental^ssessment, 
and the Borrower's Environmental 
Report may be obtained from or 
reviewed at the office of the Director, 
Distribution Systems Division. Room 
3304, South Agriculture Building. Rural 
Electrification Administration, 
Washington, D.C 20250. (202) 447-4413. 
or at the office of Wheat Belt Public 
Power Efistrict. 2104 Illinois Street, 
Sidney, Nebraska 69162, (306) 254-5871. 

The program is listed in the Catalog of 
Federal Domestic Assistance as 10.850— 
Rural Electrification Administration 
Loans and Loan Guarantees. 

Dated st Washington. D.C. this leth day of 
July 1961. 

|oe 8. ZoQer, 

Acting Adminiatratar, Rural Electrification 
Administration. 

[FR Ooc tt-nos Plkd r.33-tl; M un) 

WLUNO COOi 


Soil Conaervation Servic# 

Magoon Creak Natural Area R.C. & D. 
Measure, Mich. 

aoehcy: Soil Conservation Service. 
Department of Agriculture. 

ACnoM: Notice of Finding of No 
Significant Impact. 


FOR FURTHCR INFORMATION CONTACT: 
Mr. Momer R. Milner. State 
Conservationist. Soil Conservation 
Service, 1405 South Marrison Road, East 
Lansing, Michigan 48823. telephone 517- 
337-8702. 
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NoUce. Pursuant to section 102(2)(C) 
of the National Environmental Policy 
Act of 1969; the Council on 
Environmental Quality Guidelines. (40 
CFR Part 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
Part 650); the Soil Conservation Service, 
U.S. Department of Agriculture, gives 
notice that an environmental impact 
statement is not being prepared for the 
Magoon Creek Natural Area RCAD 
Measure, Manistee County, Michigan, 

The environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, r^onal. or national impacts on 
the environment. As a result of these 
findings. Mr. Homer R. Hilner, State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

This measure concerns a plan for the 
installation of practices for critical area 
treatment and public water-based fish 
and wildlife. The planned works of 
improvement include the following 
items: 15 acres of critical area planting, 
parking for 25 vehicles. 25 directional 
signs, vehicle barriers, 1 well and pump, 
10 picnic tables, 5 grills. 5 trash 
receptacles. 2 vault toilets. 1 recreation 
trail, and 1 bronze plaque. Total 
construction cost is estimated to be 
$20,000; $10,000 RC&D funds, and 
$10,000 local funds. Landrights cost is 
esUmated to be $253,000; $125,000 RC&D 
funds and $128,000 local funds. 

The Notice of a Finding of No 
Significant impact (FNSI) has been 
forwarded to the Environmental 
Protection Agency. The basic data 
developed during the environmental 
assessment are on file and may be 
reviewed by contacting Mr. Homer R. 
Hilner, The FNSI has been sent to 
various Federal. State, and local 
agencies and interested parties. A 
limited number of copies of the FNSI are 
available to fill single copy requests at 
the above address. 

Implementation of the proposal will 
not be initiated until 30 days after the 
date of this publication in the Federal 
Register. 

Dated: July 14.1661. 

|usepb W. lUas, 

Deputy Chief for Natural Resource Frojects. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901. Watershed Protection 
and Flood Prevention Program. Office of 
Management and Budget Circular A-OS 
regarding State and Im^ clearinghouse 
review of Federal and federally assisted 
programs and protects is applicable) 

|Flt Ooc ei-XITTO nM ms mm] 
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Orayon County R*4 School Critical 
Area Treatmant; R.C. & D. Maasura, 

Mo. 

AOEHCY: Soil Conservation Service. 
Department of Agriculture. 
action: Notice of Finding of No 
Significant Impact. 

Foa FUftTHER INFOfliiATION CONTACT: 

Mr. Kenneth G. McManus, State 
Conservationist Soil Conservation 
Service, 555 Vandiver Drive. Columbia. 
Missouri 65201, telephone 314-442-2271, 
extension 3145. 

Notice. Pursuant to section 102(2)(C) 
of the National Environmental Policy 
Act of 1969; the Council on 
Environmental Quality Guidelines, (40 
CFR Pari 1500): and the Soil 
Conservation Service Guidelines (7 CFR 
Part 650); the Soil Conservation Service, 
U.S. Department of Agriculture, gives 
notices that an environmental impact 
statement is not being prepared for the 
Oregon County R-4 Sdiool Critical Area 
Treatment RCAD Measure. Oregon 
County, Missouri. 

The environmental assessment of this 
federally assisted action indicated that 
the project will not cause significant 
local, regional, or national Impacts on 
the environment As a result of these 
findings, Mr. Kenneth G. McManus, 

State Conservationist has determined 
that the preparation and review of an 
environmental impact statement are not 
needed for this project 

The measure concerns a plan for 
critical area treatment The planned 
works of improvement include heavy 
use area protection, critical area 
planting, diversions, lined waterways, 
and underground outlets. 

The Notice of Finding of No 
Significant Impact (FNSI] has been 
forwarded to the Environmental 
Protection Agency. The basic data 
developed during the environmental 
assessment are on file and may be 
reviewed by contacting Mr. Kenneth G. 
McManus. The FNSI has been sent to 
various Federal. State, and local 
agencies and interested parties. A 
limited number of copies of the FNSI are 
available to fill single copy requests at 
the above address. 

Implementation of the proposal will 
not be initiated until 30 clays after the 
date of this publication in the Federal 
Register. 

Dated: July 15.1961. 

|of«ph W. Haas, 

Deputy Chief for Natural Resource Projects. 

(Catalog of Federal Dcunestic Assistance 
Program No. 10.9(n. Resource Conservation 
and Development Program. Office of 
Management and Buciget Circular A-Q5 
regarding State and local dearinghouae 
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review of Federal and federally assisted 
programs and projects is applicable) 

(fH Doc. Sl-nm PIM 7-0^: 9M «■! 
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Ritter Bay Public Water-Based 
Recreation R.C. & D. Measure, SDak. 

agency: Soil Conservation Service. 
Department of Agriculture. 

action: Notice of a finding of no 
significant impact. 


FOR FURTHER INFORMATION CONTACT: 
Robert D. Swenson, State 
Conservationist Soil Conservation 
Service, 200 Fourth Street S.W., Huron, 
South Dakota 57350. telephone 605-352- 
8651, ext 333. 

Notice Pursuant to section 102(2)(C) of 
the National Environmental Policy Act 
of 1969; the Council on Environmental 
Quality Guidelines, (40 CFR Part 1500); 
and the Soil Conservation Service 
Guidelines (7 CFR Pari 650): the Soil 
Conservation Service. U.S. Department 
of Agriculture, gives notice that an 
environmental impact statement is not 
being prepared for the Ritter Bay Public 
Water-Based Recreation RC&D 
Measure. Campbell County, South 
Dakota. 

The environmental assessment of this 
federally assisted action indicates that 
the project will not cause signiTicant 
local, regional, or national impacts on 
the environment. As a result of these 
findings. Mr. Robert D. Swenson. State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statemenl are not 
needed for this project 

The planned works of improvement 
include: bank stabilization, parking lot. 
boat ramp, access road, picnic area, 
recreation trail, sanitary facilities, and 
tree plantings. 

The Notice of a Finding of No 
Significant Impact has been forwarded 
to the Environmental Protection Agency. 
The basic data developed during the 
environmental assessment are on file 
and may be reviewed by contacting Mr. 
Robert D. Swenson. A combined 
environmental assessment and finding 
of no significant impact has been 
prepared and sent to various Federal 
State, and local agencies and interested 
parties. A limited number of copies of 
the finding of no significant impact are 
available to fill sin^ copy requests at 
the above address. 

Implementation of the proposal will 
not be initiated until 30 days after the 
date of this publication in the Federal 
Register. 
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Dttted: |uly 14.1991, 
looeph W. Haas, 

Deputy Chief faeNaturol Hemmrce FrofeclM. 

(Catalog of Pademt DocBMtic Aaalatanca 
Program Na 169QT, Waterahad ProtactUia 
and Flood Prevcotion Prograin, OlHca of 
Management and Budget Circular A-Gi5 
regarding State and Icxml doaringhoufe 
review of Fedem) and Merolty aaitsfed 
programa and profoetB ia appbodUa.) 
pH Obc n-amTM Y-as^aa Mi Mil 

aajjNO coot mio-ia-n 


COMMISSION ON CIVIL RIGHTS 

Cafifomia Advisory Committee; 

Agenda and Open Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Comnnssfon on Qvi! Rights, 
that a meeting of the California 
Advisory Committee to the Commission 
will convene at 6:30 a.m. and will end at 
SM p.m.. on August 13.1961 and will 
also convene at 9M a.m. and wilt end at 
2:00 p.m.« on August 14.1961. at the Slate 
Capitol. Room 217fX 500 Capitol Mall. 
Sacramenta California 05614. The 
purpose of this meeting Is to hivestigate 
the impact of reapportionment in 
California on the potitical participation 
of ethnic/racial minorities in the state. 

Persons desiring additional 
inibnnation or planning a presentation 
to the Committee, should contact the 
Chairperson, Mr. Maurice Mitchell. 260 
Eucalyptus liHl Dr., Santa Barbara. 
Canfomia 93103, (303) 444-3541 or the 
Western Regional Office. 3660 Wllshire 
Boulevard, Suite 810, Los Angeles. 
California 90010. (213) 666-3437. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Comroissioo. 

Dated at Washington. D.C. )idy 20.1961. 
|ohn 1. Binkley, 

Achisory^ Committee Managmiwnt Officer, 

IHt Doc at-nan nied J-eyei, 9M 
BiujNO oooe CSSS-OI-M 


Minnesota Advisory Committee; 
Agenda and Open Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Minnesota 
Advisory Committee to the Commission 
win convene at 6:30 a.m. and %vfll end at 
5:00 p.m.. on August 21.1961. at EsHe 
Brown Contmul^ Education Center, 
Rooms 135 A-C and 156.1880 Bidord 
Avenue. St Paul. Minnesota 55106. The 
purpose of this meeting is to discuss 
recomraendatiem of the repoh. Mice 
Practices in the Twin Cities, 


Persons desiring sdditiociai 
information or placming a presentation 
to the Committ^ should contact the 
Chairperson, Mrs. Lope Lopex, 2V05 
Stillwater, Whits Bear Lake, Minnesota 
55101. (612) 416-1146. or the Midwestern 
Regional Office, 230 South Dearborn 
Street. 32nd Floor, Chicago. Illinois 
60604. (312) 353-7479. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the CcMnmission. 

Dated at Washingtxm. D.C.. ]uly 20,1981. 
lohn L Binkley, 

Advisory Committee Management Officer, 

(FH Ooc ei-xiHi 
ntUNO COOC SSSKOI-M 


Rhode Island Advisory Committee; 
Agenda and Open Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.5. Commission on Civil Rights, 
that a meeting of the Rhode Island 
Advisory Committee to the Commission 
will convene at 7:30 pjn. and will end at 
9:30 p.m., on August 12.1981, at Rhode 
Island State House. Room 204, 
Providence, Rhode Island 20806. The 
purpose of this meeting is to (hscuss 
program planning and committee 
reports. 

Persona destring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson. Ms. Miriam £. SatterHeld, 
54 Arbor Drive, Providence, Rhode 
Island 20808. (401) 277-6820 or the New 
England Regional Ofbee. 55 Summer 
Street 84h Hoor, Boston. Massachusetts 
021 la (647) 22^-4671. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulatioos of the Commission. 

Dated at WashixtgCon. D.C. July 31.19B1. 
John L Binkley, 

Advisory Conunittee Management Officer, 

(IH Dm ewsiiTa rtM iu»at; M ng 

Biujiio coot asas-ei-ai 


Wisconsin Advisory Committee; 
Agenda and Open Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. C^mmisston on Civil Rights, 
that a meeting of the Wisconsin 
Advisory Committee to the Commission 
will convene at 10c30a and will end at 
12:00p, on August 11.1981. at the Higher 
Education Board. 2iid Ploof, 600 W. 
Walnut Street Milwaukee. Wisconsin 
53212. The purpose of this meeting is to 
discuss the Vocational Education 
Project. 


Persons desiring additional 
information or planning a presenUtioo 
to the committee, should contact the 
Chairperson. Mr. Herbert M. HilL 2127 
Van Hise Avenue. Madison. Wisconsin 
53705. (608) 238-6647 or the Midwestern 
Regional Office. 230 South Dearborn 
Street 32nd Floor, Chicago^ lUinois 
60604. (312) 353-7371. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washingtoo, DC. July 21. 1961. 
lohn I. Biiiktey, 

Advisory Committee Management Officer. 

|IH Ooc. if-nev nbd 7-o>ei. en «■] 

Siuiiia coof 

DEPARTMENT OF COMMERCE 
International Trade Administratioo 

Precipitated Barium Carbonate From 
the Federal Republic of Germany; 
Allowance of Security In Lieu of 
Estimated Duty Pending Earty 
Determination of Antidumping Duty 

aoemcy: U.S. Deypartment of Commerce, 
International Trade Administration. 
action: Notice of allowance of security 
in lieu of estimated duty pending early 
determination of antidumping duty. 

summary: The Department of 
Commerce has determined that, on the 
basis of information received from one 
monufacturer of precipitated barium 
carbonate subject to an antidumping 
duty order, Kali-Chemie AG. the 
Department shall determine the fopsign 
market value and United States price 
within 90 days of the date of publication 
of the order. The posting of bond or 
other security in beu of the deposit of 
estiinated dumping duties will be 
permitted for merchandise entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publicafiaa of this notice and before 
September 24,1961. from this one 
manufacturer. 

CFFUCTivt daud July 24.1981. 

FOR FURTHER INFORMATION COHTACT. 
Alain Lctort or David R. Chapman. 
Office of Investigations, Import 
Administration. International Trade 
Administration. U.S. Department of 
Commerce, 14th and Constitution 
Avenue NW., Washington, D.C. 20230 
(202-377-1273J. 

SUPPLEMENTARY IMFORMATIOH: On June 
25,1981. the Department of Commerce 
('*the Department**) published in the 
Federal Register (46 FR 32864} an 
antidumping duty order relating to 
predpitated barium carbonate from the 
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Federal Republic of Germany. The 
Department announced in the notice 
that* pursuant to section 736 of the Tariff 
Act of 1930 (“the Tariff Acr), customs 
officers were to require, along with 
deposits of estimated normal customs 
duties on the merchandise, a deposit of 
estimated antidumping duties pending 
liquidation for all entries, or 
withdrawals from warehouse, for 
consumption. 

On July 2.1961. a manufacturer of the 
merchandise. Kali-Chemie AG (*'Kali'')« 
requested that the Department waive 
the deposit of estimated duties and 
make an early determination of duty. 
Section 736(c) of the Tariff Act provides 
that under certain conditions the 
Department may permit for not more 
than 90 days after the date of the 
publication of an order* the posting of 
bond or other security in lieu of the 
deposit of estimated antidumping duties. 
Before granting such a waiver, we must 
be satisfied that based upon the 
information presented, we will be able 
to determine, within 90 days after the 
date of the publication of the order, the 
foreign market value and the United 
States price for all barium carbonate 
manufactured by Kali entered, or 
%vithdrawn from warehouse, for 
consumption on or after the date of 
publication of the affirmative 
preliminary determination, under 
section 733(b) of the Tariff Act, and 
before the date of publication of the 
affirmative final determination by the 
International Trade Commission, under 
section 735(a) of the Tariff Act. 

After reviewing the information 
submitted by Kali, the Department is 
satisfied that it will be able to determine 
foreign market value and United States 
price for all of the merchandise entered 
during the relevant time period. 
Accordingly, the Department is 
instructing the Customs Service to 
waive deposit of estimated duty and 
accept the posting of a bond or other 
security for all entries of precipitated 
barium carbonate manufactured by Kali 
entered, or withdrawn from warehouse, 
for consumption on or after the date of 
publication of this notice. A deposit of 
estimated antidumping duty shall 
continue to be collected on entries of 
precipitated barium carbonate 
manufactured by any other West 
German manufacturer or producer, in 
accordance with the order. Interested 
parties may submit written comments 
within 30 days of the date of publication 
of this notice and may request 
disclosure and/or a hearing within 15 
days of the date of publication. Any 
request for an administrative protective 
order must be made no later than 5 days 


after the date of publication. The 
Department will publish a notice in the 
Federal Register of the result of this 
determination of foreign market value 
and United States price before 
September 24.1961 including the results 
of its analysis of any such comments or 
hearing. 

This notice is published in accordance 
with section 736(c)(2)(A) of the Tariff 
Act (19 U.S.C. 1673c(c)(2)(A)). 

Loonard M. Shambon. 

Dir&ctor, Office of Compliance, import 
Administration, 

July 21.1961. 

(P« Doc. si-xttsi riWd 7*0^ MS Ml 
eajJNQ COOK MIS-SS-M 


strontium Nitrate From Italy; 

Allowance of Security In Lieu of 
Estimated Duty Pending Early 
Determination of Antidumping Duty 

aokncy: U.S. Department of Commerce. 
International Trade Administration. 
action: Notice of allowance of society 
in lieu of estimated duty pending early 
determination of antidumping duty. 

SUMMAfiY: The Department of 
Commerce has determined that on the 
basis of information received from one 
manufacturer of strontium nitrate 
subject to an antidumping duty order, 
Societa Bario e Derivati, S.pA., the 
Depatment shall determine the foreign 
market value and United States price 
within 90 days from the date of 
publication of the order. The posting of 
bond or other security in lieu of the 
deposit of estimated dumping duties will 
be permitted for merchandise entered, 
or withdrawn ffom warehouse, for 
consumption on or after the date of 
publication of this notice and before 
September 24,1961 from this one 
manufacturer. 

eFFECTfve date: July 24.1961. 

FOR FURTHER INFORMATION CONTACT; 
Michael Hudak or David R. Chapman. 
Office of Compliance. U.S. Department 
of Commerce Washington, D.C. 20230 
(202-377-4697). 

SUPPtEMENTARY INFORMATION: On )une 
25,1981. the Department of Commerce 
(“the Dcpartment“) published In the 
Federal Register (46 FR 32664) an 
antidumping duty order relating to 
strontium nitrate from Italy. The 
Department announced in the notice 
that, pursuant to section 736 of the Tariff 
Act of 1930 (“the Tariff Act“). Customs 
officers were to require, along with 
deposits of estimated normal customs 
duties on the merchandise, a deposit of 
estimated antidumping duties pending 
liquidation for all entries, or 


withdrawals from warehouse, for 
consumption. 

On June 30,1961. a manufacturer of 
the merchandise. Societa Bario e 
Dirivati. S.p.A. (“SABED“), requested 
that the Department waive the deposit 
of estimated duties and make an early 
determination of duty. Section 736(c) of 
the Tariff Act provides that under 
certain conditloins the Department may 
permit, for not more than 90 days after 
the date of publication of an order, the 
posting of bond or other security in lieu 
of the deposit of estimated antidumping 
dities. Before granting such a waiver, we 
must be satisfied that, based upon the 
information presented, we will be able 
to determine, within 90 days after the 
date of the publication of the order, the 
foreign market value and the United 
States price for all strontium nitrate 
manufactured by SABED entered, or 
withdrawn from warehouse, for 
consumptioin on or after the date of 
publication of the affirmative 
preliminary determination, under 
section 733(b) of the Tariff Act, and 
before the date of publication of the 
affirmative final determination by the 
International Trade Commission, under 
section 735(a) of the Tariff Act. 

After reviewing the information 
submitted by SABED. the Department (s 
satisfied that it will be able to determine 
foreign market value and United States 
price for ail of the merchandise entered 
during the relevant time period. 
Accordingly, the Department is 
instructing the Customs Service to 
waive deposit of estimated duty and 
accept the posting of a bond or other 
security for all entries of strontium 
nitrate manufactured by SABED 
entered, or withdrawn from warehouse, 
for consumption on or after the date of 
publication of this notice. A deposit of 
estimated antidumping duty shall 
continue to be collected on entries of 
strontium nitrate manufactured by any 
other ltaliJ*n manufacturer or producer, 
in accordance with the order. Interested 
parties may submit written comments 
on or before August 24.1981 and may 
request disclosure and/or a hearing on 
or before August 10,1981. Any request 
for an adminstrative protective order 
must be made no later than July 29.1981. 
The Department will publish a notice in 
the Federal Register of the result of this 
determination of foreign market value 
and United States price before 
September 24.1981 including the results 
of its analysis of any such comments or 
hearing. 
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This notice U published in accordance 
with section 736(c)(2)(A) of the Tariff 
Act (19 U.&C. 1673e(cH2HA)). 

Leonard M Shamboo* 

Director^ Office of Compliance, Import 
Administration. 

July 21.1981. 

{FR Doc. ei-xim PM N£HR: SM mi| 

BtlXJNQ COOC JSYO-tS-M 


Performanct Review Board 
Membership 

This notice annoonces the 
appointment by the Department of 
Commerce Undersecretary for 
Internationa! Trade, Lionel H. Obner, of 
the Performance Review Board for IT A. 
The appointment of the board members 
is for one year from the date of this 
announcement. The purpose of the 
International Trade Administration PRB 
is to review performance appraisal 
ratings and performance actons for 
recommendations to the appointing 
authority as well as other related 
matters. The names and titles of the PRB 
members are: 

IntematioiMl Trade Administration 
Bahdsn Denytyk, Deputy Assistant 
Secretary, Bi^rt Administration 
loseph F. Dennin. Deputy Assistant 
Secretary, Finance, Investment and 
Services 

C. MisheQ George. Deputy Assistant 
Secretary, Export Development 
Ann Hughes, D^ty Assistant Secretary, 
Trade Agreements 

Rkhard L McElheny, Deputy Assistant 
Secretary, Trade Development 
Paul T. O'Day, Deputy Assistant Secretary, 
Textiles and Apparel 
|ohn E Roote, D<^uty to (be Deputy 
Assistant Secretary, Export Promotion. 
Minority Business Development Agency 
Herbert S. Becker, Director of 
Admlnistratton. 

Dated: July 2tK 19B1. 
lames T. King. |r.. 

Personnel Officer, FT A, 

pit Doc n-rism FM r-ss-SL ew cm) 

WtUNQ cooe MtO-2S-« 


Deadline for Filing Appllcatlont To 
Participate In the Allocation of the 
Export Quota for Unprocessed 
Western Red Cedar for Fiscal Year 
1982 

AGENCY: Office of Export 
Administration. International Trade 
Administration, Commerce. 
action: Notice of deadline for filing 
export quota applications. 

Summany: This notice is a reminder for 
those eligible for western red cedar 
export quota allocations for FY 1982 that 
the deadline for filing applications is 
September 15,1981. Applications 


received after that date will not be 
considered for a quota share for FY 
1982. Application procedures are 
explained in this notice. 

FOR FURTHER INFORMATION CONTACT. 
Ms. Vir^nia Van Geem, Short Supply 
Division, Office of Export 
Administration, (202) 377-3964. 
SUSPUMENTAflY MFORSlATfON: Section 
7{iJ of the Export Admintstratfon Act of 

1979 (Pub. L 96-72. 50 U.S.C App. 2401 
etaeq,) requires validated Rcensing of 
exports of unprocessed western red 
cedar harvested from state or federal 
lands and establishes a quota of 5 
MMBF (million board feetj scribner of 
such cedar which may be exported 
during the period October 1,1961- 
September 30,1982 (the last yepr of 
statutorily mandated quota program). By 
regulation published In the Fedwal 
Register on April 2,1980, and revised in 
the Federal Register on September 9. 

1980 (45 PR 59302). the Department 
established a vabdated licensing system 
for western red cedar. Including a 
procedure for applying to partidpale in 
the allocation of the statutory quota for 
FY1982. 

AppUcation Procedure 

The deadline for submission of 
applications to participate In the 
allocation of the statutory quota for 
fiscal year 1962 is September 15,1981. 
The documentation required to support 
such applications for quota shares in 
each of the four quota categories 
remains the same as specified In the 
regulations at 15 CFR 377.7. 

To be considered, all new and revised 
appbeations for a share of the FY 1982 
export quota must be physically 
received in the Short Supply Division, 
Office of Export Administration, no later 
than S.-OO pjn.. EDST September 15,1961. 

Applicants under the Historical 
Exporter category who have already 
submitted documentation estabbshing 
their past exports need not reapply for a 
share of the quota for the FY 1982. 
Similarly, applicants under the Contract 
Harvester category who have already 
submitted affidavits including a 
statement as to the volume of cedar 
stumpage which they expect to harvest 
from state and federal lands during the 
fiscal year commencing October 1,1981, 
need not reapply. However, applicants 
under the Contract Harvester category 
who have not submitted such 
Information in affidavit format must do 
so on or before the required deadline 
(i.e.. September 15,1961) to be 
considered for a share of the export 
quota to be allocated for fiscal year 
1982. 


Applicants under the Inventory 
Owner category are required to submit 
new appllcatioas in order to be 
considered for a share of the export 
quota to be allocated for FY 1982. As 
provided in | 377.7(e)(2) of the Export 
Administration Regulations, such 
appbeations must to In affidavit format. * 
and must state the quantity of 
unprocessed western red cedar 
harvested from state or federal lands 
which the applicant owned and held in 
inventory on October 1.1079, and the 
quantity of this pre-October 1,1979, 
cedar inventory which the applicant did 
not claim in his request for a share of 
the export quota in FY 1960 or in FY 

1981 and which to still has and will 
have in owned inventory in October 1, 
1961. Inventories claimed for a share of 
the FY 1980 or FY 1981 quotas which 
have not yet been exported may not to 
reclaimed for a share of the FY 1982 
quota. 

Persons seeking a share of the export 
quota on the basis of unique hardship or 
exceptions must submit new 
appbeations as provided in $ 377.7(e)(4]. 
Applicants under this category are 
adWsed to study carefully the unique 
hardship and exceptions provisions of 
the regulations (S 377.3) before 
preparing their appiicatfons. 

As provided in { 377.7(f)(3J, exporters 
are reminded that in allocating the FY 

1982 export quota, the Department will 
deduct from each quota recipient*! 
preliminary quota allocation any 
exports which such person made during 
the period October 1.1979-April 18,1960 
which were in excess of his ihf 1980 and 
FY 1981 quota allocations. Amounts so 
deducted will be re-allocated among 
other persons receiving quota shares, 
thus assuring allocation of each fiscal 
year's entire statutory quota. 

(Secs. 7.15 and 21). Pub. L 98-72. SO U.S.C 
App. 2401 St teq.: EO. 12214, (45 FR 20783, 

May 8.1900); Departmeol Oiganizatlon Order 
KM. (45 FR 6141, January 25. 1980): 
International Trade Administration 
Organization and Function Order 41-1 (45 FR 
11862, February 22.19e0) and 41-4 (45 FR 
6S003. October 1.1980) 

Dated: July 21.1961. 

William V. Skidmora, 

Director, Office of Export AdminisUvthiu 
(FR Ooc FM r-as-at: ass «a) 

MUJNQ COOE M10-2S-M 


National Oceanic and Atmospheric 
Administration 

Sea World, Inc.; Permit Modification 
Request 

Notice is hereby given that Sea 
World, Incorporated. 1720 South Shores 
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Road Mission Bay. San Diego. 

California 02109. has requested a 
modUfication to Public Display/Scientific 
Research Permit No. 252 issued on 
january 12.1979 (44 FR 4004). under the 
authority of the Marine Mammal 
Protection Act of 1972 (16 U.S.C 1361- 
1407). and the Regulations Governing 
the Taking and Importing of Marine 
Mammals (50 CFR Part 216). 

The Permit Holder is requesting to 
take an additional Atlantic bottlenose 
dolphin [Tuniops truncatus] as a 
replacement for an animal which died 
during capture operations. The animal 
will be taken by the means, in the area, 
and for the purposes set forth in the 
original permit applicatiorL 
Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this request to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearina on this modification 
request should oe submitted to the 
Assistant Administrator for Fisheries, 
National Marine Fisheries Service, U.S. 
Department of Commerce. Washington, 
D.C. 20235. on or before August 24.1961. 
Those individuals requesting a hearing 
should set forth the specific reasons 
why a hearing on this particular 
application would be appropriate. The 
holding of such hearing is at the 
discretion of the Assistant 
Administrator for Fisheries. 

All statements and opinions contained 
in this request are summaries of those of 
the Applicant and do not necessarily 
reflect the views of the National Marine 
Fisheries Service. 

Documents submitted in connection 
with the above request are available for 
review in the following offices: 

Assistant Administrator for Fisheries. 
3300 Whitehaven Street, N.W.. 
Washington, D.C.: 

Regional Director, Southeast Region. 
National Marine Fisheries Service, 
9450 Roger Boulevard. St Petersburg. 
Florida 33702: and 

Regional Director. Southwest Region. 
National Marine Fisheries Service, 300 
South Ferry Street Terminal Island, 
California 90731. 

Dated: |uly 21.1981. 

R. B. Brumsted. 

Acting Of fwtof’ Office of Marine Mamma f8 
and Endong^i^ Saer.ies. Natumo! Marine 
Ftshenes SSprvio- 

SaLUNO coot 


Office of the Secretary 

Guidellnea for Participation by U.S. 
Government Agencies, Employees, 
and Agents In International Standards- 
Related ActIvlUes; Public Comment 
Period 

The purpose of the Interagency 
Committee on Standards Policy (ICSP), 
which is chaired by the Department of 
Commerce, is to facilitate the effective 
participation by the Federal 
Government in domestic and 
international standards activities and to 
promote the development of uniform 
policies among agencies participating in 
these activities. Twenty-four U.S. 
Government agencies are members of 
this Committee. The ICSP has drafted a 
set of Guidelines for participation by 
Federal agencies, employees, and agents 
in international stanaards-relatcd 
activities. These Guidelines pertain to 
Federal participation in international 
organizations in which the U.S. 
Government Is the official member body 
(as in the international Organization of 
Legal Metrology) and in which a 
domestic private sector organization is 
the official member body (as in the 
International Organization for 
Standardization where the U.S. member 
body is the American National 
Standards Institute). 

In preparing these Guidelines, the 
ICSP recognized that the expansion of 
International cooperation in trade and 
defense emphasizes the need for 
effective government Involvement in the 
development of acceptable international 
standa^ (including test methods and 
certification) and that limited U.S. 
Government resources which contribute 
to these efforts must be expended 
effectively and efficiently. 

The Committee also recognized that 
the role and functions of the U.S. 
Government in international standards- 
related activities have not been clearly 
defined. Consequently, the 
interpretation of that role has varied 
among Federal agencies, the private 
sector, and other coimtries. As a result, 
there has been a growing need 
expressed for a set of guidelines. A 
number of other factors also prompted 
the preparation of these uniform Federal 
Guidelines, notably: 

• The increasing tendency of 
governments to regulate or procure by 
‘reference to standards*; 

• The growing impact of standards on 
(Uimmerce; and 

• Curreni intemaiional activity aimed 
dt preventing technical barriers to trade, 
dnd 4;iirresponding heightened interest 
in the development of international 


standards and their subsequent national 
adoption. 

In addition, the Committee took 
cognizance of two recent developments 
whi^ gave further impetus to the 
development of Guidelines covering 
Federal participation in international 
standards-related activities. These are: 

• Trade Agreements Act of 1979, Title 
IV—^Technical Barriers to Trade 
(Standards), effective january 1,1900. 
Section 413 of that Act deals specifically 
with representation of U.S, interests 
before international standards 
organizations. Regardii^ private 
international organizations, this section 
recognizes the role of U.S. private sector 
members of such organizations and 
grants the Secretaries of Commerce and 
Agriculture authority, under certain 
circumstances, to provide for adequate 
U.S. representation in those private 
international standards organizations 
through their UJS. member bodies. 
Regarding representation of U.S, 
interests by Federal agencies, Section 
413(c) encourages cooperation among 
Federal agencies In the development of 
uniform positions, and encourages such 
Federal agencies to seek information 
from and to cooperate with domestic 
U.S. interests. Paragraph 2.3 of the 
international Standards Agreement 
itself calls upon parties (e g., the U.S, 
Government] to “play a full part within 
the limits of their resources in the 
preparation by appropriate international 
standardizing bodies of international 
standards for products for which they 
have either adopted, or expect to adopt, 
technical regulations or standards.** 

♦ Office of Management and Budget 
Circular A-119, dated january 17,1900, 
•‘Federal Participation in the 
Development and Use of Voluntary 
Standards**. Section 6(b). Participation 
in Voluntary Standards Bodies, and the 
eight (0) provisions contained therein 
speak to and encourage Federal 
employee participation In voluntary 
standards-developing bodies which 
includes service on committees of 
international (non-govemmental) 
standards bodies. Paragraph 7(b)(4) 
covers the development of unified 
Government positions on matters of 
paramount importance in those 
voluntary standards bodies. 

The Guidelines are divided into two 
parts. Section 1 deals with U.S. 
Government participation in 
international standards-related 
organizations in which the U.S. 
Government is the official U.S. member 
body. Subsection t A covers delegations 
accredited by the U.S. Department of 
State. Subsection IB covers delegations 
which arc not accredited by the U.S. 
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Department of Slate; Subsection IB 
relies extensively on the procedures of 
the State Department and« with respect 
to the guidelines on voting, on the 
procedures of the American National 
Standards Institute. Section 2 deals with 
U.S. Government participation in 
international standards-related 
organizations in which the U.S. 
Government is not the official U.S. 
member-body. 

It must be emphasized in 
promulgating these Guidelines, that the 
icSP does not intend any interference in 
the lawful activities of Federal agencies, 
or private sector organizations, or that 
the Guidelines should become 
mandatory for Federal agencies. 

The Interagency Committee on 
Standards Polic>' is aware ^that the 
private sector and other governmental 
interests may wish to express their 
views on these draft Guidelines. 
Accordingly, 75-day public comment 
period has been established ending 
October 7.1981. Copies of the 
Guidelines are available in the Office of 
Product Standards Policy (Room 3878, 
U.S. Department of Commerce. 
Washington, D.C. 20230, telephone 202- 
377-4148) and will be sent to any 
interested person upon request. 
Comments should be sent to the 
Chairman. Interagency Committee on 
Standards Policy, U.S. Department of 
Commerce. Room 3876, Washington. 
D.C 20230. 

Issued: iuly 21.1961. 

Robert B. Ellert. 

Acting Assistant Secretary for Productivity, 
Technology and Innovation, 

PS Doc m-nm nwd r-Mi. m mo) 
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COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Announcing Increases In the Import 
Restraint Levels for Certain Cotton 
Products From Pakistan 

agency: Committee for the 
Implementation of Textile Agreements. 

ACTION: Increasing the consultation 
levels for other woven fabrics, such as 
lawn or voile, among others, in Category 
320: cotton dresses in Category 336; 
men's and boys' woven cotton shirts in 
Category 340; and cotton skirts in 
Category 342. produced or manufactured 
in Pakistan and exported during the 
eighteen-month period which began on 
January 1,1981, as follows: 


CMogpry 

AdMNdM 


_ 10.000.000 vdi • 


M 119 

^ . 

. TOpiS tkta 

fuy 

101134 



(A detailed description of the textile 
categories in terms of T.S.U.S.A. 
numbers was published in the Federal 
Register on February 28,1980 (45 FR 
13172), as amended on April 23.1980 (45 
FR 27483). August 12,1980 (45 FR 53506), 
December 24.1980 (45 FR 85142) and 
May 5,1981 (46 FR 25121).)_ 

SUMMARY; Under the terms of the 
Bilateral Cotton Textile Agreement of 
January 4 and 9.1978, as amended, 
between the Governments of the United 
States and Pakistan, agreement has 
been reached to Increase the 
consultation levels for cotton textile 
products in Categories 320. 336, 340. and 
342 during the agreement period which 
began on January 1.1961 and extends 
through June 30,1962. 

EFFECTIVE DATE: July 20.1961. 

FOR FURTHER INFORMATION CONTACT: 
Carl Ruths, International Trade 
SpecialisL Office of Textiles and 
Apparel. U.S. Department of Commerce, 
Washington. D.C 20230 (202/377-8423). 
SURPtCMENTARY INFORMATION: On 
December 24.1980 there was published 
in the Federal Register (45 FR 85l4b) a 
letter dated December 19.1960 from the 
Chairman of the Committee for the 
Implementation of Textile Agreements 
to the Commissioner of Customs, which 
established levels of restraint for certain 
specified categories of cotton textile 
products, including Categories 320. 336. 
340, and 342, produced or manufactured 
in Pakistan and exported to the United 
States during the eighteen-month period 
which began on January 1.1981 and 
extends through June 30.1962. In 
accordance with the terms of the 
bilateral agreement and at the request of 
the Government of Pakistan, the United 
States Government has agreed to 
increase the consultation levels for 
textile products in Categories 320. 336, 
340, and 342. In the letter published 
below the Chairman of the Committee 
for the Implementation of Textile 
Agreements directs the Commissioner of 
Customs to increase the levels to the 
designated amounts. 

Arthur Garel. 

Acting Chairman, Committee for the 
Implementation of Textile Agreements, 

Iuly 2a 1981. 

Commissioner of Customs. Department of the 
Treasury, 

Washington, D.C, 

Dear Mr. Commissioner: This directive 
amends, but does not cancel, the directive 


issued to you on December 19.1980 by the 
Chairman, Committee for the Implementation 
of Textile Agreements, concerning imports 
into the United States of certain textile 
products, produced or manufactured In 
Pakistan. 

Effective on July 20.1961, you are directed 
to amend eighteen-month levels of restraint 
estabUshod in the directive of December 19. 
1980 for Categories 32a 338 34a and 342 to 
the foUo%vlng amounts: 


Cmgtyy 


AoMnStd 1S*«no 
of tmernm 


320 

10.000.000 r&s * 



39.113 dor 


340 

70A33itef 


343 

101.124 doi 


The actions token with respect to the 
Government of Pakistan and with respect to 
imports of cotton textile products from 
Pakistan have been determined by the 
Committee for the Implementation of Textile 
Agreements to involve foreign affairs 
hmetions of the United States. Therefore, the 
directions to the Commissioner of Customs, 
which are necessary for the implementation 
of such actions, fall within the foreign affairs 
exception to the rule-making provisions of 5 
U.S.C. 553. This letter will be published in the 
Federal Register. 

Sincerely. 

Arthur Caret 

Acting Chairman, Committee for the 
Implementation of Textile Agreements. 

(Pg Od£. St-^IIM Flkd 7^2SaL a45 Ml| 

8IUJNO COOC SS1fr-3S-ll 


Committed for the Impfeirtentabon of 
Textile AgreementB 

Announcing Increases in the Import 
Restraint Level for Certain Wool 
Apparel Products From Malaysia 

agency: Committee for the 
Implementation of Textile Agreements. 

ACTION: Increasing the level of restraint 
established for wool sweaters in 
Category 445/446. produced or 
manufactured in Malaysia and exported 
during the agreement year which began 
on January 1,1981 from 17.102 dozen to 
23.220 dozen by the application of 
carryforward and the restoration of 
4.644 dozen of 1977 overshipments 
which are charged to the current year 
level 

(A detailed description of the textile 
categories in terms of T.S.U.S.A. 
numbers was published in the Federal 
Register on February 2a 1980 (45 FR 
13172), as amended on April 23,1980 (45 
FR 27463). August 12,1980 (45 FR 53506) 
December 24.1980 (45 FR 85142) and 
May 5,1981 (46 FR 25121)). 

SUMMARY: The Bilateral Cotton. Wool 
and Man-Made Fiber Textile Agreement 
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of May 17 and Jane 18.1978, as 
amended, between the Governments of 
the United States and Malaysia, 
provides, among other things, for the 
borrowing of designated percentages of 
yardage ^om the succeeding year's level 
(carryforward) with the amount used 
being deducted from the level in the 
succeeding year. At the request of the 
Government of Malaysia, carryforward 
in the amount of 1.474 dozen is being 
applied to the level of restraint for wool 
textile products in Category 445/446. 
Further, in consultations held July 17. 
1981. agreement has been reached 
between the two governments to deduct 
overshipment charges in the amount of 
4.644 dozen that are charged to the 1981 
level This amount %vill be charged in 
two equal increments to the levels for 
1982 and 1983. 

EFFECTIVE DATE: July 27,1981. 

FOrt FURTHEA INFORMATION CONTACT: 
Gordana Slijepcevic. International trade 
Specialist. Office of Textiles and 
Apparel. U.S. Department of Commerce. 
Washington. D C. 20230 (202/377-6423). 
SUPPUEMENTARY INFORMATION: On May 

5.1981. there was published in the 
Federal Register (45 FR 25120) a letter 
dated April 23.1981 from the Chairman 
of the Committee for the Implementation 
of Textile Agreements to the 
Commissioner of Customs, which 
established levels of restraint for certain 
specified categories of cotton, wool and 
man-made fiber textile products, 
including Category 445/446. produced or 
manufactured in Malaysia and exported 
to the United States during the twelve- 
month period which began on January 1, 
1981 and extends throu^ December 31, 
1981. In accordance with the terms of 
the bilateral agreement and at the 
request of the Government of Malaysia, 
the United States Government has 
agreed to increase the level of restraint 
for wool textile products in Category 
445/446 to 23.220 dozen during the 
agreement year which began on January 

1.1981. In the letter published below the 
Chairman of the Committee for the 
implementation of Textile Agreements 
directs the Commissioner of Customs to 
increase the level to the designated 
amount. 

Arthur Corel 

Acting Chairman, Committee for the 
Implementation of Textile Agreements. 

Committee for the Implemetotioti of Textile 

Agreements 

July 21. 19S1. 

Commissioner of Customs, 

Department of the Treasury, 

Washington, D,C 

Dear Mr. Commissioner. This directive 
amends, but does not cancel the directive 
issued to you on April 23.1961 by the 


Chairman. Committee for the Implementation 
of Textile Agreements, concerning imports 
Into the United Slates of certain cotton, wool 
and man-made Rber textile products, 
produced or manufactured in Malaysia. 

Under the terms of the Arrangement 
Regarding International Trade in Textiles 
done at Geneve on December 20,1973. as 
extended on December 15.1977: pursuant to 
the Bilateiial Coltoo, Wool end Man-Made 
Fiber Textile Agreement of May 17 and June 
6,1878. as amended. bct%veen the 
Covemments of the United States and 
Malaysia; and in accordance with the 
provisions of Executive Order 11651 of March 
3.1972. as amended by Executive Order 
11951 of January 6,1977, you are directed to 
prohibit effective on July 27,1961. and for the 
twelve-month period be^nning on January 1. 
1961. and axtending through December 31. 
1961. entry into the United Statea for 
consumption and withdrawal from 
warehouse for consumption of wool textile 
products in Category 445/446. produced or 
manufactured in Mi^ysia. in exoasa of 23.220 
dozen.* 

The actions taken with respect to the 
Government of Malaysie and %vith respect to 
imports of wool texitle products from 
Malaysia have been determiend by the 
Committee for the Implementation of Textile 
Agreements to involve foreign affairs 
functions of the United Slates. Therefore, the 
directions to the Commissioner of Customs, 
which are necessary for the implementation 
of sudi actions, fall within the foreign affairs 
exception to the rule-making provisiona of 5 
U.S.C. 553. This letter will be published in the 
Federal Register. 

Sincerely. 

Arthur Garel 

Acting Chairman, Committee for the 
implementation of Textile Agreements. 

(in Dw. si-nrse nwd 7.-o-ei; exs «A) 
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COMMITTEE FOR PURCHASE FROM 
THE BUND AND OTHER SEVERELY 
HANDICAPPED 

Procurement List 1981; Additions 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Additions to procurement list 

summary: This action adds to 
Procurement List 1981 a commodity to 
be produced by and services to be 
provided by workshops for the blind 
and other severely handicapped 
EFFECTIVE DATE: July 24.1961. 

ADDRESS: Committee for Purchase from 
the Blind and Other Severely 
Handicapped 2009 14lh Street North, 
Suite 610, Arlington. Virginia 22201. 

FOR FURTHER INFORMATION CONTACT. 

C. W. Fletcher (703) 557-1145. 


> The level of restraint haa not been adiisated for 
any Importi after December St. tfleo. 


SUPPLEMENTARY INFORMATION: On May 

29.1981, April 17.1981. and April 24. 
1981, the Committee for Purchase from 
the Blind and Other Severely 
Handicapped published notices (46 F.R. 
28693, 46 F.R. 22420. and 46 F.R. 23281) 
of proposed additions to Procurement 
List 1981. November 12.1980 (45 F.R. 
74836). 

After consideration of the relevant 
matter presented, the Committee has 
determined that the commodity and 
services listed below are suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46^«8c. 85 Stat. 77. 

Accordingly, the following commodity 
and services are hereby added to 
Procurement List 1061: 

Class 0525 

Kit Suture Removal 
6515-00-090-6911* 

SiC7349 

Janitorial/Cttstodial 

Social Security Administration District Office 
Building 
686 Nye Avenue 
Irvington, New Jersey 

Social Security Administration District Office 
Building 

396 Bloomfield Avenue 
Montclair. New Jersey 

Social Security Administration District OfBce 
Building 
22 Morris Street 
Hackensack. New Jersey 
C W. Fletcher, 

Executive Director. 

pi Doo. PiM 7-ss^ ass miI 
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Procurernent List 1981; Deletions 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Deletions from procurement list 

summary: This action deletes from 
Procurement List 1981 services provided 
by workshops for the blind or other 
severely handicapped. 
date: July 24.1981. 

ADDRESS: Committee for Purchase from 
the Blind and Other severely 
Handicapped. 2009 14th Street North. 
Suite 610. Arlington, Virginia 22201. 

FOR FURTHER INFORMATION CONTACT 
C W. Fletcher. (703) 557-1145 
SUPPLEMENTARY INFORMATION: On May 

22.1981. the Committee for Purchase 
from the Blind and Other Severely 
Handicapped published a notice (46 FR 
27988] of proposed deletions from 
Procurement List 1981, November 12, 
1980 (45 FR 74836). 

After consideration of the relevant 
matter presented, the Committee has 











Federal Register / Vol. 46, No. 142 / Friday, July 24. 


determined that the services listed 
below are no lon^r suitable for 
procurement by the Federal Government 
under 41 U.S.C 46-^dc. 65 Stat. 77. 

Accordingly, the following services 
are hereby deleted from Procurement 
Ust 1981: 

SIC 7641 

Furniture Rehabilitation 
Seattle. Washington, plus 30-mile radius 
Tacoma*Aubum. Washington, plus 30-mile 
radius (including McChord Air Force Base 
and Fort Lewis) 

Meta) Furniture Rehabilitation 
Bremerton. Washington. Plus 13-mile radius 
Olympia. Washington. Pius 13-mlie radius 
Seattle. Washington. Plus 13-miIe radius 
Tacoma. Washington, plus 13-mile radius 
(including McChord Air Force Base and 
Fort Lewis) 

C W. netcfaer. 

Ex edit ire Director^ 

(FR Doc fi-nsss PiM ass m| 
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Procurement Uet 1981; Propoeed 
Additions 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Proposed additions to 
procurement list 

8UMMANY: The Committee has received 
proposals to add to Procurement List 
1981 commmodities to be produced by 
and a service to be provided by 
workshops for the blind and other 
severely handicapped. 

COMMENTS MUST BE RECEtVEO ON OR 
BEFORE: August 26,1981. 

ADDRESS: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 2009 14th Street North. 
Suite 610. Arlington. Virginia 22201. 

FOR FURTHER INFORMATION CONTACT. 

C, W. Fletcher, (703) 557-1145. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C. 
47(a)(2). 65 Stat. 77. Its purpose is to 
provide interested persons an 
opportunity to submit comments on the 
possible impact of the proposed action. 

If the Committee approves the 
proposed additions, all entities of the 
Federal Government will be required to 
procure the commodities and service 
listed below from workshops for the 
blind or other severely handicapped. 

It is proposed to add the following 
commi^ities and service to Procurement 
List 1981. November 12.1980 (45 FR 
74836): 

Chss 7510 

Eraser. Mechanical Pencil 


7510-00-307-7685 
ChsM 7020 

Towel. Machinery Wiping 
7920-00-280-1279 

Close S4SS 

Holder, Identification 
8455-00-896-9730 

SJC7390 

Currency Packaging Service 
Bureau of Engraving and Printing 
Washington. D.C 
C W. Fletcher. 

Executive Director. 

(ni Doc ti-nasi Rfed r-es-at; om 
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Procurement Ust 1981; Proposed 
Deletions 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Proposed deletions from 
procurement list 


summary: The Committee has received 
a proposal to delete from Procurement 
List 1981 commodities produced by 
workshops for the blind or other 
severely handicapped. 

COMMENTS MUST BE RECEIVED ON OR 
before: August 26.1961. 

ADDRESS: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 2009 14th Street North, 
Suite 610. Arlington. Virginia 22201. 

FOR FURTHER INFORMATION CONTACT: 

C. W. Fletcher. (703) 557-1145. 
SUPPLEMENTARY INFORMATION: 

This notice is published pursuant to 41 
U.S.C. 47(a)(2). 85 Stat. 77, Its purpose is 
to provide interested persons an 
opportunity to submit comments on the 
possible impact of the proposed action. 

It is proposed to delete the following 
comm^ties in the CSA Regions 
indicated from Procurement Ust 1981, 
November 12,1980 (45 FR 74636): 

Class 7530 

Paper Set. Manifold and Carbon 

7530-00-680-9154 

(For CSA Regions 1.2.3,5) 

7530-00-401-6910 
(For CSA Regions 1,3, 5) 

7530-01-072-2538 

(For CSA Regions 1.2. 3.5) 

7530-01-073-2538 

(For CSA Regions 1.2,3.5) 

7530-01-072-2538 

(For CSA Regions 1.2.3.5) 

753001-072-2539 

(For CSA Regions 1. 2. 3. 5) 

753000-205-0511 
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(For CSA Regions 1. 2. 3, 5) 

C W. Flalchar. 

Executive Director. 

(HI Doc ii-nsis niMi r-o-ti; ami 
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DEPARTMENT OF DEFENSE 

OffICB of ttie Secretary 

Per Diem, Travel and Transportation 
Allowance Committee 

AGENCY: Per Diem Travel and 
Transportation Allowance Committee, 
DoD. 

ACTION: Publication of changes in per 
diem rates. 


summary: The Per Diem. Travel and 
Transportation Allowance Committee is 
publishing Civilian Personnel Per Diem 
Bulletin Number 104. This bulletin lists 
changes in per diem rates prescribed for 
U.S. Government employees for ofTicial 
travel in Alaska. Hawaii. Puerto Rico 
and possessions of the United States. 
Bulletin Number 104 is being published 
in the Federal Register to assure that 
travelers are paid per diem at the most 
current rates. 

EFFECTIVE DATE: july 16.1981. 
SUPPLEMENTARY INFORMATION: This 
document gives notice of changes in per 
diem rates prescribed by the Per Diem, 
Travel and Transportation Allowance 
Committee for non-forelgn areas outside 
the continental United States. 
Distribution of Civilian Per Diem 
Bulletins by mail was discontinued 
effective June 1,1979. Per Diem Bulletins 
published periodically in the Federal 
Register now constitute the only 
notification of changes in per diem rales 
to agencies and establishments outside 
the Department of Defense. 

The text of the Bulletin follows: 

Qrilian Personnel Per Diem Bulletin 
Number 104 

To the Heads of Executive Departments 
and Establishments 

Subject: Table of Maximum per Diem 
Rates in Lieu of Subsistence for United 
States Government Civilian Officers and 
Employees for Ofricial Travel in Alaska, 
Hawaii, the Commonwealth of Puerto 
Rico and Possessions of the United 
States 

1. This bulletin la issued in 
accordance with Memorandum for 
Heads of Executive Departments and 
Establishments from the Deputy 
Secretary of Defense August 17,1966, 
**£xecutive Order 11294. August 4.1966 
Delegating Certain Authority of the 
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President to Establish Maximum Per 
Diem Rates for Government Civilian 
Personnel in Travel Status/' In which 
this Committee is directed to exercise 
the authority of the President (5 U.S.C. 
5702(a)(2)) delegated to the Secretary of 
Defense for Alaska. Hawaii, the 
Commonwealth of Puerto Rico, the 
Cana) Zone, and possessions of the 
United States. When appropriate, and in 
accordance with regulations issued by 
competent authority, lesser rates may be 
prescribed. 

2. The maximum per diem rates 
shown in the following table are 
continued from the preceding Bulletin 
Number 103 except in the case identified 
by an asterisk which rate is effective on 
the date of this Bulletin. The date of this 
Bulletin shall be the date the last 
signature is affixed hereto. 

3. Each Department or Establishment 
subject to these rates shall take 
appropriate action to disseminate the 
contents of this Bulletin to the 
appropriate headquarters and Deld 
agencies affected thereby* 

4. The maximum per diem rates 
referred to in this BuUletin are: 


Loamy 

ISlB 

1 - . . - 


AnaMunA Pon . •• 

. - 140 00 


non 


16000 


CwOijM . . 

snon 


■BOO 


^ ■400 


unoo 


. 

■ftoo 


7»00 

. 

OOOO 


7B00 


MOO 


- - 0^00 

p(«lchMn 

t2L00 

KodMA. ™ __ 

... .. 102.00 


_ 9700 

riMM 

oaoo 


•TOO 


10900 


= . . . 97 00 

rWWltAAQ. . , 

_ *900 

PvudhM Boy- - 

___ 94 00 


1100 

ShuMVWi__ __ 

... 9700 

EdaocofNw __ 

*200 


*2 00 

. 

10200 

Tin^Hi III 

10200 


60.00 


7*00 

. 

S2.00 


71.00 

AfTwtom Oomoo -.-__ 

__ 0600 


■TOO 


TQjQO 

Am on on 

AtrO • . .. 

mso 


12*0 

Puono Reoc 

8«y«mon 

10200 


7*00 

CmStm 

t2>t6_S-tS 

102 00 

S-1S-1S-1ft- 

TSjOO 


loamy 


■cppiwii 

poommog Lii«Ro|; 


loeoo 



75.00 

, . 

Ft Buettinio (loci OSA S«n*M 
QuayoSbol 

Cmm, 

loe^oo 



7SOO 



so 00 

Rooowmt RoidB. 


102.00 



75X10 

Sobm 840*; 

1^.1*—*_i* 


10200 

fmf—12-1* _ 


7500 

8*0 Ju*o (looL San Juan Cool 
UNur 

oiimil 

10200 



TSuOO 

,, ,, 

SB _ ... 


6900 

Vkgm imwidi of US.: 

•y ^ 


12SOO 

. 


74 00 



1500 

Al ofhm looaWM 


20.00 


tComradillKJMw vt not TNi ptr <Stro rsl* 

eovtn ctwoM for nmm in avoitOlo f o ciM f n piut m 
•daoorW ttfowonon for kyetdrnm mtptntm and mN Do 
fncTMMd W tw amourn pmd lor Oowmoonl quMrt by 

wm 

■Commorewi tic U n to fio< «» i i o bl i OrW Qovmwionc- 
omrmi oonboclor oporM quariM and mon ■rt 
OtfifWan 01 wm locoMy tnii por drnn tm m Wm orwMnt 
noett yy 10 dofrty Wm coot of iod(^ mioAo and inddanud 

oipanioa. 


MS. Haaly. 

OSD Federal Register Liaiuon Officer, 
Washington Headquarters Services, 
Department of Defense, 

July 21.1981. 

IFR Doc. as-HTM FUod 7-Z»-S\: WM •ml 
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DEPARTMEHT OF ENERGY 

Economic Regulatory Administration 

Bass Enterprises Production Co.; 
Action Taken on Consent Order 

aosncy: Economic Regulatory 
Administration. Energy. 
actiom: Notice of action taken and 
opportunity for comment on Consent 
Order._ 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) announces action taken 
to execute a Consent Order and 
provides an opportunity for public 
comment on the Consent Order and on 
potential claims against the refunds 
deposited in an escrow account 
established pursuant to the Consent 
Order. 

EFFECTIVE DATE: |uly 9. 1981. 

COMMENTS by: August 24.1981. 

ADDRESS: Send comments to; Wayne I. 
Tucker, Southwest District Manager. 
Economic Regulatory Administration. 
Department of Energy. P.O. Box 35228. 
Dallas. Texas 75235. Phone; 214/767- 
7745. 

FOR FURTHER INFORMATION CONTACT: 
Wayne I. Tucker. Southwest District 


Manager. Economic Regulatory 
Administration. Department of Enegy. 
P.O. Box 35228, Dallas. Texas 75235. 
phone: 214/767-7745. 

SUPm^EMENTARY INFORMATION: On fuly 
9.1981 the Office of Enforcement of the 
^A executed a Consent Order with 
Bass Enterprises Production Company of 
Fort Worth, Texas. Under 10 CFR 
205.190](b) a Consent Order which 
involves a sum of $500,000 or less In the 
aggregate excluding penalties and 
interest, becomes effective upon its 
execution. 

Because the DOE and Bass 
Enterprises Production Company wish 
to expeditiously resolve this matter as 
agreed and to avoid delay in the 
payment of refunds, the DOE has 
determined that it is in the public 
interest to make the Consent Order with 
Bass effective as of the date of its 
execution by the DOE and Bass. 

I. The Consent Order 

Bass Enterprises Production Company 
(Bass) is a film engaged in the 
production of crude oil and was subject 
to the Mandatory Petroleum Price and 
Allocation Regulations at 10 CFR Parts 
210, 211. and 212. To resolve certain dvil 
actions which could be brought by the 
Office of Enforcement of the Economic 
Regulatory Administration as a result of 
its audit of Bass the Office of 
Enforcement. ERA. and Bass entered 
into a Consent Order, the significant 
terms of which are as follows: 

1. During the period September 1,1973 
throu^ Decem^r 31.1977 Bass 
allegedly sold crude oil above the 
allowable prices specified at 10 CFR 
Part 212. Subpart D. 

2. Bass and the DOE have agreed to a 
settlement of $497,500. including 
interest, plus a sum of $2,500 in 
compromise of dvil penalties. This 
amount will be refunded by Bass on or 
before 30 days following the effective 
date of the Consent Order. The 
negotiated settlement was determined to 
be in the public interest as well as the 
best interest of the DOE and Bass. 

3. This Consent Order constitutes 
neither an admission by Bass that ERA 
regulations have been violated nor a 
finding by the ERA that Bass has 
viola t^ ERA regulations. 

4. The provisions of 10 CFR 205.199]. 
including the publication of this Notice, 
are applicable to the Consent Order, 

n. Disposition of Refunded Overcharges 

In this Consent Order, Bass agrees to 
refund in full settlement of any civil 
liability with respect to actions which 
might be brought by the Office of 
Enforcement ERA. arising out of the 
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transactions spedfled in Ll. above, the 
sum of $497,500 in the manner spedRed 
in 1.2. above. Refunded overcharges will 
be in the form of certi6ed checks made 
payable to the United States 
Department of Energy and will bo 
delivered to the Assistant Administrator 
for Enforcement, ERA. The funds will 
remain In a suitable account pending the 
determination of their proper 
disposition. 

The DOE intends to distribute the 
refund amounts in a just and equitable 
manner in accordance with applicable 
laws and regulations. Accordingly, 
distribution of such refunded 
overcharges requires that o dyjh ose 
^persons** (as defined at 10 QH 2062) 
who actually suffered a loss as a restJt 
of the transactions described in the 
Consent Order receive appropriate 
refunds. Because of the petroleum 
industry's complex marketing system. It 
Is likely that overcharges have either 
been passed through as higher prices to 
subsequent purchuers or offset through 
devices such as the Old Oi l All ocation 
(Entitlements) Program, 10 CFR 211.67, 

In fact the adverse effects of the 
overcharges may have become so 
diffused that it is a practical 
Impossibility to identify specific, 
adversely affected persons, in which 
case disposition of the refunds %vil] be 
made in the general public interest by 
an appropriate means such as payment 
to the Treasury of the United States 
pursuant to 10 CFR 205.1991(a). 

in. Submission of Written Comments 

A, Potential Claimants 

Interested persons who believe that 
they have a claim to all or a portion of 
the refund amount should provide 
written notification of the claim to the 
ERA at this time. Proof of claims is not 
being required. Written notiBcation of 
the ERA at this time is requested 
primarily for the purpose of identifying 
valid potential claims to the refund 
amount After potential claims are 
identified procedures for the making of 
proof of claims may be established 
Failure by a person to provide written 
notification of a potential claim within 
the comment period for this Notice may 
result in the DOE irrevocably disbursing 
the funds to other claimants or to the 
general public interest 

B. Other Comments 

The ERA Invites interested persons to 
comment on the terms, conditions, or 
procedural aspects of this Consent 
Order. You should send your comments 
or written notification of a claim to 
Wayne L Tucker. Southwest District 
Manager. Economic Regulatory 


Administration, Department of Energy, 
P.O. Box 35228, Dallas, Texas 7S235. You 
may obtain a free copy of this Consent 
Order by writing to the same address or 
by calling 214/767-7745, 

You should identify your comments or 
written notification of a claim on the 
outside of your envelope and on the 
documents you submit %vith the 
designation "Comments on the Bass 
Enterprises Production Company 
Consent Order". We will consider all 
comments we received by 4:30 p.nu, 
local time, August 24.1981. You should 
identify any ii^ormation or data which, 
in your opinion, is confidential and 
submit it in accordance with the 
procedures in 10 CFR 200.9(f) 

Issued in Dallas. Texas on the 15th day of 
)uly 1961. 

Wayne I. Tucker, 

Southwest District Manager, Economic 
Regulatory Administration. 

PI OocS]-2ina romd r-xsat; a4s «■] 

MUJNO coot S480^^ 


Bin Wilson Oil Co., Inc.; Action Taken 
on Consent Order 

AOtNCY: Economic Regulatory 
Administration. Energy. 

AcnOM: Notice of action taken and 
opportunity for comment on Consent 
Order. 

SUMMAfiY: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) announces action taken 
to execute a Consent Order and 
provides isn opportunity for public 
comment on the Consent Order. 
EFficnvE OATt: June 3a 1961. 
COMMCNTS by: AugUSt 24.1981. 

ADoaess: Send comments to: Wayne L 
Tucker, Southwest District Manager, 
Economic Regulatory Administration, 
Department of Energy, P.O. Box 35228, 
Dallas, Texas 75235, 

FOB FURTHEJI UiFORMATIOSI COMTACTt 
Wayne I. Tucker, Southwest District 
Manager, Economic Regulatory 
Adminisiratioa Department of Energy, 
P.O. Box 3522a Dallas, Texas 75235, 
phone: 214/767-7746. 
suPPtXMENTARY INFORMAHON: On June 
30.1981 the Office of Enforcement of the 
ERA executed a Consent Order with Bill 
Wilson Oil Co.. Inc., of Big Springs, 
Texas. Under 10 CFR 205.199|(b), a 
Consent Order which Involves a sum of 
less than S50a000 in the aggregate, 
excluding penalties and interest, may be 
made effective upon its execution. 

Because the DOE and BUI Wilson OU 
Co., Inc., vrish to expeditiously resolve 
this matter as agreed, the DOE has 
determined that it is in the public 


interest to make the Consent Order with 
Bill Wilson OU Co. effective as of the 
date of its execution by the DOE and 
McLain Truck Service. 

L The Consent Order 

Bill Wilson OU Co., with its home 
office in Big Springs. Texas, is a firm 
engaged in the resale of motor gasoline 
and is subfect to the Mandatory 
Petroleum Price and Allocation 
Regulations at 10 CFR Parts 2ia 211, 
and 212. To resolve certain civU actions 
which could be brought by the Office of 
Enforcement of the Economic Regulatory 
Administration as a result of its audit of 
sales to these products, the Office of 
Enforcement, ERA and BUI WUson Oil 
Co. entered into a Consent Order, the 
significant terms of which are as 
follows: 

1. The period covered by the Consent 
Order was March 1,1979 through July 
31,1979. and it included all sales of the 
above mentioned products which were 
made during that period. 

2. BiU WUson OU Co. improperly 
applied the provisions of 10 CTO Part 
211 when determining the proper 
allocation fractions for its sales of motor 
gasoline. 

3. The provisions of 10 CFR 205.199), 
including the publication of this Notice, 
are applicable to the Consent Order. 

The ERA invites interested persons to 
comment on the terms, conditions, or 
procedural aspects of this Consent 
Order. You should send your comments 
to Wayne L Tucker, Southwest District 
Manager, Department of Energy, 
Economic Re^atory Administration, 
P.O. Box 35228, Dallas. Texas 75235. You 
may obtain a free copy of this Consent 
Order by vrriting to Meny Johnson at the 
same address or by calling her at 214/ 
787-7745. 

You should identify your comments on 
the outside of your envelope and on the 
documents you submit with the 
designation. "Comments on BUI Wilson 
OU Co., Inc. Consent Order." The ERA 
wiU consider aU comments received by 
420 pjxi. local time on August 24.1961. 
You should identify any Information or 
data which, in your opinion, is 
confidential and submit it in accordance 
with the procedures in 10 CFR 206.9(f) 

Issued in Dallas, Texas on the SOth day of 
June 1961. 

WsyiM L Tuckar, 

Southwest District Manager, Economic 
Regulatory Administration. 

pe Doft SMm nUd 7.XS-SU MS ca| 

SAUNO coot S4fS-at-4l 
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Grace Petroleum Corp^ Action Taken 
on Proposed Consent Order 

AOEMCV: Economic Regulatory 
Administration. Energy. 
action: Notice of action taken and 
opportunity for comment on Consent 
drder. _ 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) announces a proposed 
Consent Order and provides an 
opportuni^ for public comment on the 
proposed Consent Order and on 
potential claims against the refunds 
deposited in an escrow account 
established pursuant to the Consent 
Order. 

CFFiCTTve date: June aa 1981. 
COMMENTS by: August 24.1961. 

ADDRESS: Send comments to: Wayne I 
Tucker. Southwest District Manager. 
Economic Regulatory Administration. 
Department of Energy. P.O. Box 35226, 
Dallas. Texas 75235, Phone: 214/767- * 
7745. 

SUPPLEMENTARY INFORMATION: On June 
30.1961 the Office of Enforcement of the 
ERA executed a proposed Consent 
Order with Grace Petroleum 
Corporation of Oklahoma City. Under 10 
CFR 205.199)(b) a proposed Consent 
Order which involves a sum of $500,000 
or more in the aggregate, excluding 
pcmalties and interest, becomes effective 
only after the DOE has received 
comments with respect to the proposed 
Consent Order. Although the ERA has 
signed and tentatively accepted the 
proposed Consent Older, the ERA may, 
after consideration of the comments it 
receives, withdraw its acceptance and. 
if appropriate, attempt to negotiate an 
alternative Consent Order. 

1. The Consent Order 

Grace Petroleum Corporation (Grace) 
is a firm engaged in the production of 
crude oil and was subject to the 
Mandatory Petroleum Price and 
Allocation Regulations at 10 CFR Parts 
210,211, and 212. To resolve certain dvil 
actions which could be brought by the 
Office of Enforcement of the Economic 
Regulatory Administration as a result of 
its audit of Grace the Office of 
Enforcement, ERA and Grace entered 
into a Consent Order, the significant 
terms of which are as follows: 

1. During the period September 1.1073 
through January 27.1981, Grace 
alleg^y sold crude oil above the 
allowable prices specifted at 10 CFR 
Part 212, Subpart D and 6 CFR Part 15a 
Subpart L 

2. Grace and the DOE have agreed to 
a $1.45a0OO settlement for all 
overcharges and interest. Grace will 


also pay $25,000 to the U.8. Treasury as 
a compromise for dvil penalties. Grace 
has agreed to make payment within 
thirty (30) days of the effective date of 
the Consent Order. The neptiated 
settlement was detenninedto be in the 
public interest as well as the best 
interest of the DOE and Grace. 

3. This Consent Order constitutes 
neither an admission by Grace that ERA 
regulations have been violated nor a 
finding by the ERA that Grace has 
violated ERA regulations. 

4. The provisions of 10 CFR 205.190J, 
indudlng the publication of this Notice, 
are applicable to the Consent Order. 

In &is Consent Order, Grace agrees to 
refund in fuD settlement of any dvil 
liability with respect to actions which 
might be brought by the Office of 
Enforcement, ERA arising out of the 
transactions spedfled in 1.1. above, the 
sum of Sl.45a00O in the manner 
specified in L2. above. Refunded 
overcharges will be in the form of 
certified checks made payable to the 
United Stated Department of Energy and 
will be delivered to the Assistant 
Administrator for Enforcement ERA. 
The funds will remain in a suitable 
account pending the determination of 
their proper disposition. 

The DOE Intends to distribute the 
refund amounts in a fust and equitable 
manner in accordance with applicable 
laws and regulations. Accordingly, 
distribution of such refunded 
overcharges requires that o nly t hose 
^'persons*' (as defined at 10 CFR 205.2) 
who actually suffered a loss as a result 
of the transactions described in the 
Consent Order receive appropriate 
refunds. Because of the petroleum 
Industry's complex marketing system, it 
is likely that overcharges have either 
been passed throu^ as higher prices to 
subsequent purchasers or offset through 
devices such as the Old Oil Allocation 
(Entitlements) Program, 10 CFR 211.67. 

In fact the adverse effects of the 
overcharges may have become so 
diffused that it is a practical 
impossibility to identify specific, 
adversely affected persons, in which 
case disposition of the refunds will be 
made in the general public interest by 
an appropriate means such as payment 
to the Treasury of the United States 
pursuant to 10 CFR 205.1991(a). 

HI. Submission of Written Comments 

A. Potential Claimants 

Interested persons who believe that 
they have a claim to all or a portion of 
the refund amount should provide 
written notification of the claim to the 
ERA at this time. Proof of claims is not 
being required. Written notification of 


the ERA at this time is requested 
primarily for the purpose of identifying 
valid potential claims to the refund 
amount. After potential claims are 
identified, procedures for the making of 
proof of claims may be established. 
Failure by a person to provide written 
notification of a potential claim within 
the comment period for this Notice may 
result in the DOE irrevocably disbursing 
the funds to other claimants or to the 
general public interest. 

B, Other Comments 

The ERA invites interested persons to 
comment on the terms, conditions, or 
procedural aspects of this Consent 
Order. You should send your comments 
or written notification of a claim to 
Wayne I. Tucker. Southwest District 
Manager, Economic Regulatory 
Admi^stration, Department of Energy, 
P.O. Box 35228. Dallas, Texas 75235. You 
may obtain a free copy of this Consent 
Order by writing to the same address or 
by calling 214/767-7745. 

You should identify your comments or 
written notification of a claim on the 
outside of your envelope and on the 
documents you submit with the 
designation Xomments on the Grace 
Petroleum Corporation Consent Order". 
We will consider all comments we 
received by 4:30 p.m., local time, August 
24.1981. You should Identify any 
Infoitnatioo or data which, in your 
opinion, is confidential and submit it in 
accordance with the procedures in 10 
CFR 205.9(f). 

Issued in Dallas, Texas on the 10th day of 
luiy 1981. 

Hecbect F. Buchanan. 

Deputy DiBtrici Manager, Southwest District 
Erxmomic Regulatory Administration. 

(ra Doe. cs-ttnr PkM r-ssai: ms mm\ 
anjuNO coot sae^vM 


(Docket Na ERA-FC-BO-OOB; ERA Case No. 
51007-0638- 21. 22.23, 24-22] 

Florida Power Corp4 llodlflcation of 
Decision end Order Granting 
ExemptlonB From the Prohibitions of 
the Powerplant and Industrial Fuel Use 
Act of 1978 

The Economic Regulatory 
Administration (ERA) of the Department 
of Energy hereby gives notice of Its 
approval of a request by Florida Power 
Corporation (FPC) to modify ERA'S 
Decision and Order issued on August 8 
1980 (45 FR 52864) to provide FPC with 
greater flexibility in the operation of its 
Suwannee River peakload combustion 
turbines (CT-1 through CT-4). 

Condition A of the Order sets forth 
spedfle peakioad operating hours. 
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Condition B of the Ord^ spedBei a 
reporting requirement whenever FPC 
operates any or all of the units in non- 
specified peakload hours (i.e. hours not 
specified in Condition A). The 
inflexibility of these conditions results, 
at times, in less than the most efOdant 
use of these units. Therefore, conditions 
A and B of the Order are being modified 
to read as follows: 

A PPG shall operate the units for peakload 
purposes and shall not produce more than 
04,5004XX) KWH during any U-month period 
with each of the propped units, Suwannea 
CT-l through CT-4. 

E PPG sludl report to ERA at the end of 
each 12-month period from the first day of 
operation of each powarpUnt and. If 
applicable, upon reaching the maximum 
number of kilowatt hours of permitted 
generation within each 12-month period, the 
name, locatian, and design capacity of the 
exempted unit, the number of hours permitted 
by the exemption, end the number of hours of 
actual operation. 

Issued in Washington. D.C on July IS. 1981. 
RobertX. Devias, 

Diroctor^ Office of fbeZv Conversion, 
Economic Regulatory Administration. 
(niDocii>rMsa niMi7>2S-si;ass«Mt 
StUJNO COCNE S4S(>-evai 


[Docket No. ERA-fC-St-004; EHA Cm# Na 
51209-1393-2S-221 

Gulf Stales Utllltlas Co.; Roy 8. Nalson 
Unit No. 8; Decision and Order 
Granting Exemption From the 
Prohibitiona of the Powerplant and 
Industrial Fuel Use Act of 1978 

The Economic Regulatory 
Administration (ERA) of the Deportment 
of Energy (DOE) hereby issues this 
Decision and O^r to Gulf States 
Utilities Company (GSU) granting a 
permanent peakload exemption from the 
prohibitiona against (1) the use of 
petroleum or natural gas as a primary 
energy source by new powerplants and 
(2) the constructitm of new powerplants 
without the capability to use an 
alternate fuel as a primary energy 
source, which are contained in seetton 
201 of the Powerplant aiui Industrial 
Fuel Use Act of 1078,42 U.S.C i 8301 et 
aeq, (FUA or the Act). 

Background 

On February 12,1981, GSU filed a 
petition with ERA for a permanent 
peakload powerplant exemption to 
enable it to use oil or natural gas as a 
primary energy source in an 83.470 
kilowatt oil or natural gas-fired 
combustion turbine powerplant to be 
known as Roy S. Nelson Unit No. 8 and 
which is to be located at Westlake, 
Louisiana. ERA accepted the petition on 
March 28.1881. and published a notice 


of acceptance, together with a statement 
of the reason set forth in the petition for 
requesting the exemption^ in the Federal 
Renter on April 2,1981 (46 FR19973). 
Publication of the notice of acceptance 
commenced a 45-day public comment 
period pursuant to section 701 of FUA 
During this period, which ended on May 
18,1981, interested parties were also 
afforded an opportunity to request a 
public hearing. No comments or requests 
for a public hearing were received. 

ERA'S stafi^ reviewed the information 
contained in the record of the 
proceeding. A Tentative Staff Analysis 
(TSA) was prepared which 
recommended that ERA issue an order 
grantinfl GSU a permanent peakload 
powerinant exemption to use oil or 
natural gas in Roy S. Nelson Unit No. 8 
subject to certain terms axkl conditions, 
A notice of availability of the TSA was 
published in the Fedej^ RegUter on 
June 28.1981 (46 FR 33084). The 
publication of the notice of availability 
opened a 14-dav public comment peri^ 
which ended July 10,1961, during which 
no comments were received. 

On the basis of ERA*s review of the 
entire record of this proceeding. ERA 
has determined to grant the exemption 
requested by GSU to use oil or natural 
gas in Roy E Nelson Unit No. 8. subject 
to the terms and conditions enumerated 
below. 

On August 11.1980. DOE published in 
the Fede^ Register (45 FR 53199) a 
notice of proposed amendments to the 
guidelines for compliance with the 
National Environmental Policy Act of 
1969 (NEPA). Pursuant to the guidelines, 
the grant or denial of certain ^A 
permanent exemptions, including the 
permanent exemption by certification 
for a peakload powerplant, was 
identified as an action which normally 
does not require an Environmental 
Impact Statement or an Environmental 
Assessment pursuant to NEPA 
(categorical exclusion). 

This classification raises a rebuttable 
presumption that Uia grant or denial of 
the exemption will not significantly 
affect the quality of the human 
environment. GSU has certified that it 
will secure all applicable permita and 
approvals prior to commencemant of 
operation of the new unit und^ Uiia 
exemption. The Environmental Checklist 
completed and certified to by GSU 
ptirsuant to 10 CFR 1503.15(b) has been 
reviewed by DOE'S Office of 
Environment, in consultation with the 
Office of the General CounseL CSU^s 
responses to the questions contained 
therein indicate t^t the operation of the 
peakload powerplant will have no 
impact on those areas regulated by 
specified laws that impose consultafion 


requirements on DOE, and otherwise 
affirm the applicability of the 
categorical exclusion to this FUA action. 
ERA has not received any public 
comments relating to this action which 
raise a substantial question regarding 
the applicability of the categorical 
exclusion in this case. Therefore, no 
additional environmental review is 
deemed to be required. 

DATES: This order will take effect on 
September 22,1981. 

FOR FURTHER INFORMATION CONTACT: 
Jack C Vandenbeig, Office of Public 
Information, Economic Regulatory 
Administration, Department of 
Energy, 2000 M Street, N.W^ Room B- 
lia Washington, D.C 20461, Phone 
(202)853-4055 

Louis T, Krozanosky, Office of Fuels 
Conversion. Economic Regulatory 
Administration. Department of 
Energy, 2000 M Street N.W., Room 
3012B, Washington, D.C. 20401, Phone 
(202) 653-4208 

Q^tlna Simmons, Office of General 
Counsel, Department of Energy. 1000 
Independent Ave., S.Wh Room 6B- 
178, Washington, D.C 20585, Phone 
(202) 252-2967 

SUPPLEMENTARY INFORMATION: Title 11 of 
the Powerplant and Industrial Fuel Use 
Act of 197a 42 U.S.C. S 8301 et aeq. 

(FUA or the Act), prohibits the use of 
natural gas or petroleum in certain new 
powerplants unless an exemption for 
such use has been granted by ERA. 

Fmal rules applicable to new facilities 
issued by ERA on May sa 1980, were 
published in the Fedeml Register on 
June a 1980 (45 FR 38276) and became 
effective August a 1980. 

Gulf States Utilities Company (GSU) 
plans to install an 83.470 KW natural gas 
or oil-fired combustion turbine unit to be 
called Roy S. Nelson Unit No. 8 at 
Westlake. Louisiana. Based upon 
estimates by GSU the propos^ unit will 
have a fuel heat input rate of 894 MM 
BTU per hour at peak capacity. Roy S. 
Nelson Unit No. 8 Is scheduled for 
commercial operation in June 1982. 

GSU submitted a sworn statement 
with the petition signed by Mr.). H. 

Derr, Vice President of GSU, as required 
by 10 CFR S 5C3.41(bKl)« In hU 
statement, Mr. Derr certified that Roy S, 
Nelson Unit No. 8 %vill be operated 
solely as a peakload powerplant and to 
meet peakload demand for the life of the 
plant He also certified that the 
maximum design capacity of the unit is 
83.470 KW and that the maximum 
generation that the unit will be allowed 
during any 12-cnonth period Is the design 
capacity times 1,500 hours or 125,206,000 
Kwh. 
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Order 

ERA hereby grants to CSU a 
permanent exemption from the 
prohibitions of FUA with respect to the 
use of oil or natural gas In Roy S, Nelson 
Unit No. 8 provided that the powerplant 
is operated solely as a peakload 
powerplant and to meet peakload 
demand subject to the following terms 
and conditions imposed pursuant to the 
authority granted to ERA by section 
214(a) of the Act: 

Terms and Conditions 

A. G5U shall not produce more than 
125.206.000 Kwh during any 12-roonth 
period with the proposed unit. GSU shall 
provide annual estimates of the 
expected periods (hours during specific 
months) of operation of Roy S. Nelson 
Unit No. 8 for peakload purpose (e.g.« 
8:00-10:00 a.m. and 3:00-6:00 p.m. during 
the )une-September period etc.). 
Estimates of the hours during which 
GSU expects to operate Roy S. Nelson 
Unit No. 8 during the Rrst 12>month 
period shall be furnished within 30 days 
from the date of this order. 

B. GSU shall comply with the 
reporting requirements set forth in 10 
CFR S 503.41(d). 

C The quality of any petroleum to be 
burned In this unit will be the lowest 
grade available which is technically 
feasible and capable of being burned 
Consistent ivith applicable 
environmental requirements. 

D. GSU shall comply with any terms 
and conditions which may be imposed 
pursuant to the environmen tal 
requirements set forth at 10 CFR 
S 503.15(b). 

Issued in Washington. D.C on |uly 10.1981. 
Robert L Davies. 

Director, Office of Fuolt Convereioiu 
Economic Regulatory Administration, 

(iTi Ooc si-nstt nwd 7>as-ai aa aai 
asOJNO coot S4S»^1-ll 


tOochet No. ERA-fC-ao-OlS; OFC Case Ho. 
65012-9122-03-12] 

Order Granting Exemption from 
Prohibitions 

agency: Economic Regulatory 
Administration. Department of Energy. 
action: Order Granting an Exemption 
Prom the Prohibitions of the Powerplant 
and Industrial Fuel Use Act of 1978. 


suMMAnr. On April 8.1980. 
Minnesgasco Enem Center. Inc. (MEC) 
filed a petition with the Economic 
Regulatory Administration (ERA) of the 
Department of Energy (DOE) seeking a 
permanent general use exemption for a 
major fuel burning Installation (MFB!) 


from the prohibitions of the Powerplant 
and Industrial Fuel Use Act of 1978.42 
U.S.C. 16301 et sag., (FUA or the Act), 
which prohibit the use of petroleum and 
natural gas as a primary energy source 
in certain new MFBFs. Criteria and the 
procedure for petitioning for an 
exemption from the proh ibitions of FUA 
are contained in 10 CFR Parts 500 and 
501 and 10 CFR Part 503 published on 
June 8.198a at 45 FR 38276 and 38302 
respectively. 

MEC requested a permanent 
exemption for an oil and natural 
gasflied packaged boiler (identified 
hereafter as Unit 3) to be installed at its 
heating plant located in Minneapolis, 
Minnesota. The petition for exemption is 
based upon a claim of lack of an 
alternate fuel supply at a cost which 
does not substantially exceed the cost of 
using imported petroleum in the MFBl 
for which the exemption is requested. 

Pursuant to s ectio n 212(a)(1}(A)(ii) of 
the Act and 10 CFR S 50332. and subject 
to specified terms and conditions stated 
herein. ERA hereby issues this order 
granting a permanent exemption based 
on the lack of an alternate fuel supply at 
a cost which does not substantially 
exceed the cost of using imported 
petroleum to MEC to permit the use of 
natural gas and Na 6 fuel oil in Unit 3. 
OATH In accordance with section 702(a) 
of FUA. this order and its provisions 
shall take effect on September 22,1961. 
the 60th calendar day after publication 
in the Federal Register. 

FOR FURTHER INFORMATK>N CONTACT: 
lack Vandenberg. OfBce of Public 
Information. E^nomic Regulatory 
Administration. Department of 
Energy. 2000 M Street NW., room B- 
110. Washington. D.C. 20461. (202) 
653-4033. 

Edward). Peters. Jr.. Acting Chief. New 
MFBl Branch. Office of Fuels 
Conversion. Economic Regulatory 
Administration. Department of 
Enem, 2000 M Street. D.C 20461, 
Washington. D.C 20461. (202) 653- 
3934. 

Marya A. Rowan. Office of the General 
Counsel Department of Energy. 1000 
Independence Avenue SW., room 6B- 
17a Washington, D.C. 20585, (202) 
252-2987. 

William H. Freeman. New MFBl Branch. 
Office of Fuels Conversion. Economic 
Regulatory Administration. 
Department of Energy, 2000 M Street 
NW.. room 312a Washington, D.C. 
20461, (202) 653-4496 
The public file containing a copy of 
this order and other documents and 
supporting materials on this proceeding 
is available for inspection upon request 
at: ERA, Room B-110. 2000 M Street 


NW., Washington, D.C., Monday 
through Friday 8 a.m.-4:30 p.m. 
SUPPLEMENTARY INFORMATION: MEC 
filed Its petition with ERA on April a 
190a under the provisions of 10 CFR 
S 505.22 of the t^n effective interim rule 
(44 FR 28530 and 44 FR 28050. May 15 
and 17. 1979. respectively). Subsequent 
to the flling of MECs petition. ERA'S 
interim rule procedurally and 
substantively implementing the new 
facilities provisions of FUA was 
finalized (45 FR 38276 and 38302. June a 
1960) and became effective on August 5. 
1960. Under the authority of section 
212(aKl)(A)(U) of the Act 10 CFR 
{ 503.32 sets forth the eligibility criteria 
and evidentiary requirements governing 
the permanent exemption based upon 
lack of alternate fuel supply at a cost 
which does not substantially exceed the 
cost of using imported petroleum. ERA'S 
analysis and determination on MECs 
petition for exemption is based on the 
criteria contained in that section. ^ 

In accordance with the procedu^ 
requirements of FUA and 10 CFR 
S 5013(d). ERA published notice of its 
acceptance of MEC's petition in the 
Federal Register on August 11.1980 (45 
FR 53202). commencing a 45-day public 
comment period pursuant to section 701 
of FUA. As required by section 701 (f) 
and (g) of the Act ERA provided a copy 
of MECs petition to the Environmental 
Protection Agency and the Federal: 
Trade Commission for their comment. 
During that period, interested persons 
were ^so afforded an opportunity to 
request a public hearing. Hie period for 
submitting comments and for requesting 
a public hearing dosed on September 25, 
198a No comments were received and a 
public hearing was not requested. 

On June a 1961, ERA published in the 
Federal Reg^er a Notice of Availability 
of a Tentative Staff Analysis 
recommending that MECs petition be 
granted and provided a 14-day period 
for interested persons to submit written 
comments or to request a public bearing 
(46 FR 30172). That period ended June 
19.1981. No comments were received. 

No public hearing was requested. 

Decision and Order: Based upon the 
entire record of this proceeding. ERA 
has determined that MEC has satisfied 
all of the eligibility requirements for the 
requested exemption, as set forth in 10 
CFR S 503.32. by demonstrating to ERA'S 
satisfaction that 

1. MEC has made a good faith effort to 
obtain an adequate and reliable supply 
of an alternate fuel of the quality and 
quantity necessary to conform with 
design and operational requirements for 
use as a primary energy source in Unit 3; 
and 
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Z The cost of using coal a petroleum 
coke/coei mixture, refuse derived fuel 
steam, and the coal-oil mixture 
considered by MEC would substantially 
exceed the cost of using imported 
petroleum. 

Accordingly, pursuant to section 
212(a)(l)(A)(ii) of FUA, ERA hereby 
grants MEC a permanent exemiition 
based upon a lack of alternate fuel 
supply at a cost which does not 
substantially exceed the cost of using 
imported petroleum, which subject to 
the term and condition stated b^low, 
permits the use of natural gas and No. 6 
fuel oil in Unit 3. 

Term and Condition: Section 214(a) of 
FUA provides ERA the authority to 
attach terms and conditions which are 
appropriate and consistent with the 
purposes of the Act to any order 
granting an exemption. Accordingly, the 
following term and condition is attached 
to this o^er granting the requested 
exemption. 

The quality of any petroleom to be burned 
in the unit will be the lowest grade available, 
technically feasible, and capable of being 
burned as the primary energy source for Unit 
S. consistent with applicable environmeotal 
requirements. 

National Environmental Policy Act of 
1969 (NEPAJ Review: On the basis of the 
analysis provided by the Office of Fuels 
Conversion, and reviewed by the Office 
of Environmental Protection. Safety, and 
Preparedness, with consultation from 
the Office of the General Counsel the 
Department of Energy concluded that* 
the granting of this exemption will not 
be a major Federal action significantly 
affecting the quality of the human 
environment, within the meaning of 
NEPA. Accordingly, neither an 
envtronmenai impact statement nor an 
environmental assessment is required. 

Effective Date of Order. This order 
and its provisions shall take effect on 
September 22.1961. 

Jiidiciol Review: Pursuant to section 
702(c) of the Act and 10 CFRj 501,00. 
any person aggrieved by this order may 
petition for judida] review at any time 
before the 60th day after the date of 
publication of this order in the Federal 
Register. 

(Department of Eneigy Organization Act, 

Pub. U 95-01 (42 U6.C I 7101 et seq.) as 
amended by ^b. L 05-609. Pub. L 95-019. 
Pub. L 95-620 and Pub. L 95-621; Powerplant 
and Industrial Fuel Use Act of 1978. Pub. L 
95-620 (42 US.a f 8301 el seqY E.0.1179a 30 
FR 23185 (June 25. 1974); EO. 1200a 42 FR 
46287 (September 15. 1977)) 


Issued in Washington. D.C on |u)y 16,1981. 
Robert L Davies, 

Director. Office of FueU Conversion, 
Economic Regulatory Administration, 
pn Ooc st-sisM PM r-asai, s:4» w) 
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Federal Energy Regulatory 
Commission 

(Docket No. 8TS1-307-000) 

Cabot Pipeline Corp., Application for 
Approval of Rates 

July 2a 1981. 

Take notice that on June 12.1961, 
Cabot Pip>eline Corporation (Applicant), 
P.O. Box 3784. Charleston. West Virginia 
25337, filed In Docket No. 8T61-307-000 
an application pursuant to S 264.144 
(a)(3) of the Commission's regulations 
for approval of rates charged 
Transwestem Pipeline Company 
(Transwestem ) for the treatment and 
transportation of surplus natural gas 
supplies sold to Transwestem, all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

Applicant states that by contract 
dated June 1,1981. It agn^ to sell to 
Transwestem up to 30 billion Btu of 
natural gas per day which is surplus to 
Applicant's gas demand requirements 
for a maximum term of two years from 
the date of initial delivery. It is said that 
the contract provides that the price for 
the proposed sale should equal 
Applicant's weighted average cost of 
purchased gas in New Mexico plus 34.0 
cents per million Btu to cover the cost of 
Applicant's gathering, treating, 
processing, transporting and delivering 
the gas. 

Applicant indicates that its intrastate 
customer, Southwestern Public Service 
Company, has informed Applicant that 
it desires to reduce its takes of gas. 
Applicant estimates that such reduction 
in takes would make available siuplus 
gas in an amount averaging 12 billion 
Btu per day or 4.38 trillion Btu annually. 

Applicant states that its proposed 
transportation rate of 34.0 cents per 
million Btu is 246 cents per million Btu 
lower than Applicant's cost Applicant 
further states that it would be necessary 
for it to install compression at the point 
of delivery to Transwestem. Applicant 
estimates that the cost of this 
compression would be 5.0 cents per 
million Btu. The 34.0 cents per million 
Btu transportation component charged 
Transwestem is fully coat supported 
and therefore fair and equitable. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August 


7.1981, file with the Federal Energy 
Regulatory Commission. Washington, 
D.C 20428. a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's rules 
of practice and procedure (18 CFR16 or 
1.10). All protest filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to made the 
Protestants parties to a proceeding. Any 
person wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission's rules. 

Kanneth F. Plumb, 

Secretary. 

tm Doc tWlTtt PM 7-O-at; 046 Oil 
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[Project No. 4581-000] 

Central Utah Water Conservancy 
Dtatrlct; Application for Prellmln^ 
Permit 

July 21.1081. 

Take notice that Central Utah Water 
Conservancy District (Applicant) filed 
on April 23.1981. an application for 
preliminary permit (pursuant to the 
Federal Power Act 16 U.S.C 791(a)— 
625(r)) for Project No. 4581 known as the 
Moon Lake Hydro Project located on the 
West Fork of Lake Foric River in 
IDuchesne County, Utah. The application 
is on file with the Commission and is 
available for public inspection. 
Correspondence with the Applicant 
should be directed to: Mr. Lynn S. 
Ludlow. Secretary and General 
Manager. Central Utah Water 
Conservancy District P.O. Box 427, 
Orem. Utah 84057, 

Project Description. The proposed 
project would utilize the existing Bureau 
of l^clamation's Moon Lake Dam and 
Reservoir, operated and maintained by 
the Moon Lake Water Users 
Association, and would consist of; (1) A 
penstock utilizing the existing outlet 
works in the left dam abutment: (2) a 
new powerhouse containing generating 
units having a total rated capacity of 
3,000 kW; (3) a tailrace; (4) a new 
transmission line, approximately 12 
miles long: and (5) appurtenant facilities. 
The Applicant estimates that the 
average annual energy output would be 
8,000.000 kWh. 

Proposed Scope of Studies under 
Permit A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of three 
years, during which time it would 
prepare studies of the hydraulic. 
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constmctioiL ecenomic, environmecital, 
historic and recreational aspects of the 
project. Depending on the outcome of 
the studies. Applicant would prepare an 
application for an FERC license. 
Applicant estimates the cost of the 
studies under the permit would be 
$40XXn. 

Competing Appfkation^. This 
application was filed as a competing 
application to Utah Hydro Corporation's 
application for Pro}ect No . 354 1 filed on 
October S. 1900. under 10 CFR 4.33 
(1980). Public notice of the filing of the 
initial application has already been 
given and the due date for Hling 
competing application or notices of 
Intent has passed. Therefore, no further 
competing applications or notices of 
Intent to file competing applicetions will 
be accepted for filing. 

Agency Comments, Federal, State, 
and local agencies are Invited to submit 
comments on the described applicatioa 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below. It 
will be presumed to have no comments 

Commefiils, Protests, orpetitioas to 
Intervene. Anyone may submit 
comments, a protest or a petition to 
intervene in accordance with the 
requirements of the rules of practice and 
procedure, 18 CFR 1.8 or t.lO (1980). in 
determining the appropriate action to 
take, the Commisakm will consider aU 
protests or other comments filed, but 
only those who file a pebtioo to 
intervene in aocordance with the 
Cotfimisaion*8 Rules may become a 
party to the proceeding. Any conunenta, 
protest or petition to intervene must be 
received on or before August 21,1981. 

Filing and Service c/f Responsive 
Documents, Any conunents, protest or 
petitions to intervene must bear in all 
capital letters the title **COMM£NTS*\ 
•*PROTESrr. or -PETmON TO 
INTERVENE**, as applicable. Any of 
these filings must alM stale that it Is 
made in response to this notice of 
application for preliminary permit for 
Project Na 4581. Any comments, 
protests, or petitions to intervene must 
be filed by providing the original and 
those copies required by the 
Commissitm'e regulations to: Kenneth F. 
Plumb, Secretary. Federal Energy 
Regulatory Commission, 82S North 
Capitol Street. N.E.. Washington. D.C 
20428. An additional copy must be sent 
to: Fred E. Springer, Chief, Applications 
Branch, OivisloQ of Hydropower 
Licensing. Federal Energy Regulatory 
Commission. Room 208 RB at the above 
address. A copy of any petition to 
intervene must also be served upon each 


representative of the Applicant specified 
in the first paragraph of this notice. 
Kanneth F. Flwiib, 

Secretary, 

(fit Ooa fiW4 T-ssei; «m| 
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(Docket No. TAS1-2-40-000] 

Consolklated Gas Supply Corp^ 
Change in Rates 

|uly 21.1081. 

Take notice that on July 9,1961, 
Consolidated Gas Supply Corporation 
(Consolidated) tendered for filing 
SubstiUite Twenty-Fifth Revi sed Sheet 
Na 16 to be a part of its FERC Gas 
TariS, Third Revised Volume Na 1, to 
be effective May 1,1981. 

Consolidated stales that the purpose 
of the filing is to com ply with Ordering 
Paragraph (B) of FERC order Issued June 
29,196t at Docket Noa. TA61-2-31, ei 
qL The order required all pipelines 
which include a current adjustment for 
the First Use Tax in their rates to file 
revised tariff sheets to reflect its 
eliminatioa. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commisaiofi. 825 
North Capitol Street, N£.. Waabingtoa 
DXI 20426, in acoordance with Si 1«8 
and 1.10 of the Conums8ion *s ru les of 
practioe and procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before August 4. 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party muat file a petition to 
intervaoa Coplet of thia appUcation are 
on file with the Commission and are 
available for public inspectioa. 

KaoiMHli f. flmab. 

Secretary, 

(FS Doc fl-C17M IM Mi m4 
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(Docket Na TAS1-2-2-001 (PQAS1-2. 
IPRei-2, DCAai-2)l 

East Tennessee Natural Gas Co.; 
Revised Tariff Filing 

luly 21,1981. 

Take notice that on July 10,1961, East 
Tennessee Nahual Gas Company (East 
Tennessee) tendered for filing Substitute 
First RevisiKl Sheet Na 4 to Original 
Volume Na 1 of its FERC Gas Tariff to 
be effective on July 1,1981. East 
Tennessee states that the purpose of this 
tariff sheet la to revise its PGA rates to 


reflect in its gas rate the adjustment in 
the rates of Tennessee Gas Pipeline 
Company, a Divitkm of Tenneco Inc., 
resulting from elimination of the Current 
First Use Tax Rate Adjustment from 
Tennessee*s rates and to correct for 
certain of East Tenaassee*s rates the 
inadvertent omission of the demand 
surchaige tor amortizing the 
unreooverad purchased gas cost 
account 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street NE.. Washington, 
D.C 20426, in accordance with §$1.8 
and 1.10 of the Commisaion's rules of 
practice and procedure (18 CFR lA 
l.TO). All such petitions or protests 
should be filed on or before August 4. 
1981. Protests will be considered by the 
Commission in determinhig the 
appropriate action to be taken, but %vill 
not serve to make protestants parties to 
the proceeding Any person wishing to 
become a party must file a petition to 
intervene: provided, however, that any 
person who has previously filed a 
petitian to intervene in this proceeding 
is not required to file a farther petition. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Ptumh, 

Secrvfary. 

tra Om. fiM v-asaL Mi Ml 
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(Docket Noa. RP76-136-017, etc.) 

Eastern Shore Natural Gas Co., et aU 
Rling of PIpenne Refund Repots and 
Refund Plans 

luly 21.19S1. 

Take notice that the pipelines bsted in 
the Appendix below have submitted to 
the Commission for filing proposed 
refund reports or refund plans. The date 
of filing docket number, and type of 
filing are also shown on the Appendix 
below. 

Any person wishing to do so may 
submit comments in writing concerning 
the subject refiind reports and plans. All 
such comments should be filed with or 
mailed to the Federal Energy Regulatory 
Commission, 825 North Capitol Street. 
N.E., Washington. D.C 20426, on or 
before August 4.1981. Copies of the 
respective filings are on file with the 
Commission and available for public 
Inspection. 

Ksonelh F« Plumb, 

Secretary, 
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Appendix 




Coinpiny 


OocMtNoL 


Typ«F«nQ 


Jm 11. Ittl. 
Jm 12. 1M1. 
Ji^6^ 1M1_ 
Juiyfll 1M1_ 
JulyA. 1M1^ 
Ji^7.1M1..... 
July 10. 1001 _ 


> E«itm 9^ Nrtuii Gm Conipiny. 

. M wlx ml w n Q— T ri riwti l i m Corrpiny. 
. S<Mh Otofpt Ntiini Qm Cbfietny 
. lOciwpm Wtsconen fHpcOnc Company 
. WiMomm ^p§0n9 Coivipw^ 

. ContPMiHd Qm 8up^ Ooipor m on,. 
OoMhOmiQmTi 


. ne7S-l30-0l7. 

RP00-2S^10. 

. nP 70 . 7 . « it- 
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[Docket Na RASI-SS-OOO] 

Edginyton Oil Co*, Inc.; Filing of 
Petition for Review 

July 21. test. 

Take notice that Edgington Oil Co.. 
Inc. on July 15,1961 filed a Petition for 
Review under 42 U.S.C 7194(b) (1977 
Supp.) from an order of the Sectary of 
Energy (Secretary). 

Copies of the petition for review have 
been served on the Secretary and all 
parbcipants in prior proceedings before 
the Secretary. 

Any person who participated in the 
prior proceedings before the Secretary 
may be a participant in the proceeding 
before the Comxi^sion without filing a 
petition to intervene. However, any such 
person wishing to be a participant is 
requested to file a notice of p^icipation 
on or before August 5.1981, with the 
Federal Energy Regulatory Conunission. 
825 North Capitol Street, NE., 
Washington, D.C. 20426. Any other 
person who was denied the opportunity 
to participate in the prior proceedings 
before the Secretary or who is aggrieved 
or adversely affected by the contested 
order, and who wishes to be a 
participant in the Commission 
proceeding, must file a petition to 
intervene or or before August 5.1981, in 
accordance with the Commission’s rules 
of practice and procedure (18 CFR 1.8 
and 1.40(e)(3)). 

A notice of participation or petition to 
intervene filed with the Commission 
must also be served on the parties of 
record in this proceeding and on the 
Secretary of Energy through John 
McKenna. Office of General Counsel. 
Department of Energy. Room 6H-025. 
1000 Independence Avenue. S.W., 
Washington, D.C 2(^85. 

Copies of the petition for review are 
on file with the Commission and are 
available for public inspection at Room 


lOOa 825 North Capitol St^t. NE., 
Washington. D.C. 20428. 

Keooeib F. Plumb. 

Secf9tcry. 

im Ooc fl-HTSiPUMt M Ml 
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(Docket No. RP81-91-000) 

El Paso Natural Gas Co.; Tariff Filing 
July 21.1981. 

Take notice that on July 7,1981, El 
Paso Natural Gas Company (*'E1 Paso”) 
tendered for filing, pursuant to Part 154 
of the Federal Energy Regulatory 
Commission ('‘Commission”) regulations 
under the Natural Gas Ac t the following 
revised tariff sheets of its FERC Gas 
Tariff, Original Volume No. 1: 

Ninth Revised Sheet No. 87 
Sixth Revised Sheet No. 67-A 
Sixth Revised Sheet No. 87>B 
Fifth Revised Sheet Na 07-C 
Eighth Revised Sheet Na 87-0 

El Paso states that the tariff sheets 
identified above, when accepted for 
filing and permitted to become effective, 
are designed to modify Section 19, 
Purchased Gas Cost Adjustment 
Provision ("PGAC) contained In El 
Paso’s FERC Gas Tariff, Original 
Volume No. 1. The PGAC is proposed to 
be modified to (1) refine the methodology 
in determining the purchased gas cost 
adjustment so as to more timely recoup 
the cost of purchased gas, thereby 
reducing the amounts collected by El 
Paso from its customers on a deferred 
basis and (ii) delete the language 
pertaining to Rhodes Storage which is 
no longer applicable to the PGAC 
provision. 

El Paso further states it has requested 
relief, from certain aspects of Article Xll 
of its Stipulation and Agreement dated 
January 18,1980 as approved by 
(k)mmission order issued May 30,1980 
at Docket No. RP79-12 (Extension). 

El Paso states that copies of the 
instant tender have been served upon all 
interstate pipline system customers of El 
Paso and interested state regulatory 
commissions. 


Any person desiring to be heard or to 
make any protest with reference to said 
tariff filing should, on or before Aug. 4, 
1981, file with the Federal Energy 
Regulatory Commission. Washington, 
D.C, 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the relations under the 
Natural Gas Act (18 CFR 157.10). 
Protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken, but will 
not serve to make any protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding must file a petition to 
intervene in accordance with the 
Commission’s rules. Copies of this filing 
are on file with the Commission and are 
available for public inspection. 

KmiDeth F. Plumb, 

Secretary^ 

|FS Doc 11*21721 nUd 7-O-St; MS an) 
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(Docket No. ERSO-495] 

Iowa Public Service Co.; Refund 
Report 

July 21.1961. 

Take notice that Iowa Public Service 
Company on June IZ1981, submitted a 
refund report in the above-captioned 
docket. This refund report is pursuant to 
an uncontested settlement which was 
approved by order issued May 1,1981. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, N.E., Washington, 
D.C 20426, in accordance with $$ 1.8 
and 1.10 of the Commission's rules of 
practice and procedure (16 CFR 18, 

1.10). All such petitions or protests 
should be filed on or before August IZ 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Keniieth F. Plumb, 

Secretary. 

(Fit Doc. U-nTai Filed 7*2S*n; MS ami 
MiJNO COOC ♦480-St*il 
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(Proisct No. 4S8(M)0O| 

Last Chance Canal C 04 Application for 
Exemption From Licensing of a Small 
Hydroelectric Project of 5 Megawatts 
Of Less 

July 21.1961. 

Take notice that the Last Chance 
Canal Company Hied with the Federal 
Energy Regulatory Commission on April 
23.1981, an application for exemption 
for the Uisl Chance Canal Project No. 
4580 from all or part of Part 1 of the 
Federal Power Act pursuant to 18 CFR 
Part 4 Subpart K (1960) implementing in 
part section 406 of the Energy Security 
Act of 1080.* The proposed project 
would be k)cated on the Bear River in 
Caribou County, Idabo. CorrespcKidence 
with the Applicant should be direcled 
to: Mr. Orrin Harris; Last Chance Canal 
Company: Grace, Idaho 63241. 

Project DeBcnpikHt.D\e proposed 
project would consist ot (1) An existing 
rock-ovcr-wood cribbing dam. 15 feet 
high and 175 feet long; (2) a reservoir of 
negligible storage capacity; (3) the Last 
Chance Canal. 1,370 feet long: ending at 
(4) a concrete diversion structure 
containing radial control gates; and (5} 
appurtenant facilities. 

Applicant proposes to install: (1) An 
Intake structure adjacent to the 
diversion structure with 5 electrically 
operated vertical slide gates; (2) 5-42 
inch diameter ponstoci^ 100 feet long; 
(3) a powerhouse containing new 
generators. 4 units at 350 kW and 1 unit 
at 255 kW for a total generating capacity 
of 1,855 kW; (4] a 12.5 kV transmission 
line ^4 mile long: (5] electric controls on 
the existing diversion radial control 
gates: and (6) appurtenant works. The 
Applicant estimates that the average 
annual energy output would be 8.204,000 
kWh. 

Purpose ofExempdoTL An exemption, 
if Issued, gives the Exemptee priority of 
control, developmenL and operation of 
the project under the terms of the 
exemption from licensing, and protects 
the Exemptee from permit or license 
appbeants that would seek to take or 
develop the projecL 

Agency Comments. Federal, State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are invited to submit 
comments on the described application 
for exemption. (A copy of the 
application may be obtained directly 
from the Applicant.) Comments should 
be confined to substantive issues 


•Pub LawSe-S91S4SUtStLScctioa40eariiit 
ESA nmuodi int»r otia, S«ctionf 406 sAd 40S of the 
Public Utility Rfsualtor)* PulkiM Act of 107i (is 
use 2706 fend 2706). 


relevant to the issuance of an exemption 
and consistent with the purpose of an 
exemption as described in this notice. 

No other formal requests for comments 
will be made. If an agency does not file 
comments within 60 days of the date of 
issuance of this notice, it will be 
presumed to have no comments. 

Competing Applications. Any 
qualified license applicant desiring to 
Me a competing application must submit 
to the Commission, on or before 
September 8.1961, either a competing 
license application that proposes to 
develop at least 7.S megawatts in that 
projecL or a notice of intent to file such 
a license application. Submission of a 
timely notice of intent allows an 
interested person to file the competing 
license application no laler than January 
8,1982. Applications for a preliminary 
permit will not be accepted. A notice of 
intent must oonXoTT n wi th the 
requirements of 18 CFR 4.33 (b) and (c) 
(ICNBO). A competing license application 
must conform with the requirements of 
18 CFR 4.33 (a) and (d) (1980). 

Comments. Proiests. or Petitions to 
Intervene. Anyone desiring to be heard 
or to make any protests al^t this 
application should file a petition to 
intervene or a protest with the 
(Commission, in accordance with the 
requirements of its niles of practice and 
procedure, itfCPR1A or 1.10 (1960). 
Comments not in Urn nature of a protest 
may also be submitted by conforming to 
the procedures specified in S 1*10 for 
protests. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but a person who merely files a 
protest or comments does not became a 
party to the proceeding. To become a 
party, or to participate in any bearing, a 
person must file a petition to intervene 
in accordance with the Commission's 
Rules. Any comments, protests, or 
petitions to intervene must be received 
on or before September 8.1961. 

Filing and Service of Responsive 
Documents. Any oomments, protests, or 
petitions to intervene must bear In all 
capital letters the title "COMMENTS". 
"PROTEST*, or "PETITION TO 
INTERVENE", as applicaMc. Any of 
these filings must alM state that it is 
made in response to this notice of 
application for exemption for Project No. 
45aa Any conunents, notices of intent 
competing applicatioa, protests, or 
petitions to intervene must be filed by 
providing the original and those copies 
required by the Commissston's 
regulatiocu lo: Kenneth F. Plumb, 
Secretary: Federal Energy Regulatory 
Commission: 825 North Capitol Street 


NE.; Washington. D.C 20428. An 
additional copy must be sent to: Fred E. 
Springer. Chief: Applications Branch; 
Division of Hydropower Ucensln^ 
Federal Energy Regulatory Commission; 
Room 20a 400 First Street NW,. 
Washington. D.C 20428. A copy of any 
notice of intent competing applk^tlon, 
or petition to intervene must also be 
served upon each representative of the 
Applicant specified in the first 
paragraph of this notice. 

K«fiiwtfa F. Phmib. 

Secretary. 

im Doc n-nm VM su •»! 

SILiJMO COOC MSO-SS-M 


(Project No. 4556-000] 

Long Lake Energy Corp.; Application 
for Preliminary Permit 

July ZL1981. 

Take notice that the Loi^ Lake Energy 
Corporation (Applicant) filed on April 
20,1981, an application for preliminary 
pennit (pursuant to the Federal Power 
Act, 18 U.S.a 791(a)-«25(r)) for Project 
No. 4558 known as the Lake Algonquin 
Project located on the Sacandaga River 
in Hamilton County. New York. The 
application is on file with the 
Commission and is available for public 
inspection. Correspondence with the 
Applicant should be directed to: Mr. 
Donald & Hamer. Long Lake Energy 
Corporation: 330 Madison Avenue. 7th 
Floor New York, New York 10017. 

Project Description. The proposed 
prolect would consist of: (1) An existing 
concrete gravity dam with a crest length 
of 250 feet having a hei^t of 12 feet; (2) 
an existing reservoir with a surface area 
of 275 acres at a mean surface elevation 
of 988 feet (USGS datum); (3) existing 
control gater, (4) a new penstock; (5) a 
new powerhouse containing new 
generators with a rated capacity of 780 
kW; (6) a new lailrace: (7) 2,000 feet of 
new transmission line; (8) new 
switchyard equipment: and (9) 
appurtenant works. The applicant 
estimates the average ann^ energy 
output would be 3.500.000 kWh. The 
existing facililties are owned by the 
Town of Wells. 

Proposed Scope of studies under 
Permit A preliminary penniL if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of three 
years during which time the applicant 
would investigate project desi^ 
alternatives, Vandal feasibility, 
environmental efrecU of project 
construction aiui operation, and project 
power potential. Depending upon the 
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outcome of the studies. Applicant would 
decide whethe r to p roceed with an 
application for FERC license. Applicant 
estimates the cost of studies under the 
permit would be $7a000. 

Competing Applications, Anyone 
desiring to file a competing application 
most submit to the Commission, on or 
before September 25,1981. either the 
competing application itself (See 18 CFR 
4.33(b] ar^ (c) (1980)) or a notice of 
intent (See 18 CFR 4.33(a) and (d) (1980)) 
to file a competing application. 
Submission of a timdy notice of intent 
allows an interested person to file an 
acceptable competing application no 
later tlian the time specified in S 4.33(c). 

Agency Comments. Federal. State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments witliin the time set below, it 
will be presumed to have no comments. 

Comments, Protests, or Petitions to 
Intervene. Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the rules of practice and 
procedure, 18 CFR 1.8 or 1.10 (1980). In 
determining the appropriate action to 
take, the Commis^on will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accofdance with the 
Commission’s Rules may became a 
party to the proceeding. Any comments, 
protests, or petitions to intervene nnist 
be received on or before Septemer 25. 
1981. 

Filing and Service of Responsive 
Documents. Any filings must bear in all 
capital lett e r s the title ’"COMMENTS**, 
“NOTICE OF INTENT TO FILE 
COMPETING APPUCATION”, 
•COMPETING APPUCAT10N-. 
“PROTEST*, or “PETITION TO 
INTERVENE**, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission’s 
regulations to: Kenneth F. Plumb. 
Secretary. Federal Energy Regulatory 
Commission. 825 North Capitol Street. 
N.E.. WashingtOTU D.C. 20428. An 
additional copy must be sent to: Fred E. 
Springer, Chief Applications Branch. 
Division of Hydropower Licensing. 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A 
copy of any notice of intent, competing 
application, or petition to intervene mutt 
also be served upon each representative 


of the Applicant specified in the first 
paragraph of this notke. 

Ksoneth F. Plumb, 

Secretory. 

[TK Dec twirw nM M Mil 

BUUNO COOC MSO-SS-SI 


(Docket Na 10*1967-000) 

Margery Somers Foster; Fifing 
July 21.1961. 

The filing individual submits the 
following: 

Take notice that on July 13.1981. 
Margery Somers Foster filed an 
appheatioo pursuant to Section 30S(b) of 
the Federal Power Act to bold the 
following positions or. in the alternative, 
to dismiss the application for want of 
jurisdiction: 

Director. Public Service Electric snd Gas 

Company 

Director. Predentisl Insumooe Company of 

America 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest said filing should 
file a petition to intervene or protest 
with the Federal Energy Regulatory 
Commission. 825 North Capitol Slieet 
NE.. Washington, D.C 20426, in 
accordance with IS 18 and LIO of the 
Commiaaion’s role s of practice and 
procedure (18 CFR 1.8.1,10). All such 
petitions or protests should be filed on 
or before August 12.1961. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kennetli P. Plumb, 

Secretory. 

(FR Doc. tl>2t?27 ril«d 1.4& av] 

aiUJNO COOC 


[Docket Na TA81-2-48-001) 

Michigan Wisconsin Pipe Line Co.; 
Changes In FERC Gas Tariff 

July 21,1981. 

Take notice that Michigan Wisconsin 
Pipe line Company, on July 10.1961, 
tendered for filing as part of its F.E.R.C 
Gas Tariff, Original Volume No. 1. 
Substitufe Eleventh Revised Sheet No. 7, 
to be effective May 1,1981. 

Michigan Wisconsin states that this 
tariff filing Is being made In oompHance 
with the Commission's “Order Directing 
Pipelines to Cease Collection of the First 
Use Tax From Their Custcmiers, 


Terminating Tracking of the First Use 
Tax and Requiring the Filing of Revised 
Tariff Sheeta,“ issued |une 29i 1981, in, 
inter alia, the captioned docket, and ta 
expressly condittooed on such Order 
becoming final and no longer sobject to 
appeal. 

Michigan Wiaconain further states 
that the purpose of the filing is to 
eliminate the current adjustmenl in its 
rates assodaled with the Louisiana First 
Use Tax. 

Copies of the filing were served on 
Micl^an Wisconsin*! jurisdictianal 
customers and interested state 
commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE., Washington, 
D.C 20426. in accordance with S S 1-8 
and 1.10 of the Commission's rules of 
practice and procedure (18 CFR 1,8, 

1.10). All such petitions or protests 
should be filed on or before August 4. 
1981. Protests will be considered by the 
Commission in determining the 
appropriste action to be temen. but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filhig are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[m Odc. n-riTM fUmI r-ssai; sas «m) 

BILUNO COOC S450-eS-il 


(Docket No. TAai-2-S-002 (PQAai-2, 
IPR81-2,0CA81-2)) 

Midwastam Gas Transmission C 04 
Ravisad Tariff FQlng 

july 21,1961. 

Take notice that on July 10,1981. 
Midwestern Gas Transmission 
Company (Midwestern) tendered for 
filing Su^titote First Revised Sheet Na 
5 to Original Volume No. 1 of its FERC 
Gas Tariff to ba effective on July L 1961. 
Midwestern stales that the sole purpose 
of this tariff sheet is to reflect in the gas 
rate for Midwestern's Southern System 
the adjustment in the rates of Tennessee 
Gas Pipeline Company, a Division of 
Tenneco Inc., resulting from elimination 
of the Current First Use Tax Rate 
Adjustment from Tennessee's rates. 

Any person desiring to be heard or to 
protest said filing shodd file a petition 
to intervene or protest with the Federal 
Energy Regulat^ Commission, 825 
North Capitol Street. NE., Washington, 
D.C. 20426, in accordance with H 1.8 
and 1.10 of the Commission't rules of 
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practice and procedure (18 CFR 

1.10). All such petitions or protests 
should be tiled on or before August 4. 
1961. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become e party must file a petition to 
intervene; provided however, that any 
person who has previously filed a 
petition to intervene in this proceeding 
is not required to file a further petition. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Ptumb. 

Secretary. 

IPS Doc n«»71l PIM T'Sl-St M «•! 

eajjNO coos S4M-SS4I 


[DocKet Na TA81-2-2$-001) 

Mississippi Rtver Transmission Corp^ 
Rate Change Rling 

|uiy 21. loei. 

Take notice that on )uly 9.1981. 
Mississippi River Transmission 
Corporation (‘‘Mississippi**) tendered for 
filing Substitute Seventy-Seventh 
Revised Sheet No. 3A and Substitute 
Seventy-Eighth Revised Sheet No. 3A to 
its FERC Gas Tariff. First Revised 
Volume No. 1. Effective dates of May 1, 
1981 and )une 1.1961. respectively, are 
proposed. 

The purpose of the Sling is to 
eliminate the current portion of the 
Louisiana First Use Tax surcharge 
adjustment from Missi5sippi‘s rates 
pursuant to ordering Paragraph (B) of 
the Commission's order of June 29.1981, 
in Docket No. TA81-2-31. et. al. 

Mississippi states that copies of its 
filing have ^en served on all 
juri^ctional customers and interested 
state commissions. 

Any person desiring to be heard or to 
protest said filing should flic a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. N.E., Washington. 
D.C. 20428, in accordance with {{1.8 
and 1.10 of the Commission's rules of 
practice and procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before August 4. 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 


with the Commission and are available 
for public inspection. 

Kenneth P. Ptunib, 

Secretary. 

pit Ooc. tt-tlTr FlWd 7-2S-tli MS ■«! 
isjjNOOOOC s4ss-ss-y 


(DooKet Not. TAai-2-26.000. etc.) 

Natural Qas Ptpallne Company of 
America; Charige In Rates 

July 21.1961. 

Take notice that on July 9,1981. 
Natural Gas Pipeline Company of 
America (Natural) tendered for filing 
Substitute Forty-third Revised Sheet No. 
5 to be a part of its FERC Gas Tariff. 
Third Revised Volume No. 1. to be 
effective May 1.1981. 

Natural states that the purpose of the 
filing is to compl y wi th Onierlng 
Paragraph (B) of FERC order issued June 
29,1981 at Docket Nos. TA81~2>31, et aL 
The order required all pipelines which 
include a current adiustment for the 
First Use Tax in their rates to file 
revised tariff sheets to reflect its 
elimination. 

A copy of this filing has been mailed 
to Natural's jurisdictional customer and 
interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE.. Washington. 
D.C 2042^ in accordance with {{ 1.8 
and 1.10 of the Commission's rules of 
practice and procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before August 4. 
1981. Protests %vill be considered by the 
Commission in determining the 
appropriate action to be ted^en. but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party roust file a petition to 
intervene. Copies of this application are 
on file with the Commission and are 
available for public inspection. 

Keonetb P. Plumb, 

Secretary. 

IFS Doc. •l-’IlTfS rikd 646 tmj 

aaiaiQ ooce tsm st m 


(DocKet Ha E881-62-000) 

Pacific Power A Light Co.; Appicatton 
July 21.1961. 

Take notice that on July 15,1981, 
Pacific Power & Light Company 
(Applicant), a Maine corporation, 
qualified to transact business in the 
states of Oregon, Wyoming, 
Washington. California. Montana, and 
Idaho, with its principal business office 


at Portland. Oregon, filed an application 
wvith the Federal Energy Regulatory 
Commission, pursuant to Section 2Di of 
the Federal Power Act, seeking 
authorization to engage in negotiations 
for the placement of no more than $35 
million of unsecured senior notes. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August 
17.1961. file with the Federal Energy 
R^ulatory Commission, Washington. 
D.C. 20426. petitions to intervene or 
protests in accordance with the 
requirements of the Commission's rules 
of practice and procedure (18 CFR 1.8 or 

1.10). The application is on file with the 
Commission and available for public 
inspection. 

Kanoetb F. Ptumb, 

Secretary. 

|VV Doc U-llTSi Fkted MS Mil 

mium coot s4so-ss-ii 


(Docket No. ER78-409] 

Philadelphia Electric Co.; Compliance 
Filing 

Itily 21.1961. 

Take notice that on July 1.1981, 
Philadelphia Electric Company 
submitt^ for filing a supplement to Rate 
Schedule FERC No. 44 pursuant to the 
Commission's Letter Order dated April 
21,1981 and Order dated June 22.1961. 
According to Philadelphia Electric 
Company, the supplement is a single 
sheet which is designated as 
Supplement No. 6 to Rate Schedule 
FERC No. 44—effective December 22, 
1980—First Substitute Third Revised 
Page No. 1, Superseding Third Revised 
Page No. 1. Acccptling to Philadelphia 
Electric Company, this page replaces the 
page presently on file with the 
Commission and designated as '‘Third 
Revised Page No. 1, Superseding First 
Revised Page No. I**. 

Any person desiring to be heard or to 
protest this filing should file comments 
with the Federal Energy Regulatory 
Commission. 825 North Capitol Street. 
NE., Washington. D.C. 20426. on or 
before August 7.1981. Comments will be 
considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this agreement are on 
file with the Commission and are 
available for public Inspection. 

KamuHii F. Plumb, 

Secretary. 

int Dpc St-m» FM 7-ll-ai; SU ami 

aaiiwo coot sos ssm 
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IPn>iM:tNa3S23-001] 

Sun Ventures, Ltd; Application for 
Preliminary Permit 

|uly 21.1961. 

Take notice that Son Ventures. Ltd. 
(Applicant) Bled on )une 8,1961. an 
application for preliminary permit 
(pursuant to the Federal Power AcL 10 
U.S.C. 791(a)-62S(r)) for Project Na 3923 
known at the Blue Lakes Ranch Power 
Project located on the Snake River in 
Twin Falls and Jerome Counties, Idaho. 
The application is on file with the 
CommhMlon and is available for public 
inspection. Correspondence with the 
Applicant should be directed to: Mr. 
Vernon F. Ravenscroft and/or Ms. Helen 
Chenoweth. Consulting Assodates. Inc., 
P.O. Box 683. Boise, Idaho 63701. 

Project Description —^The proposed 
project would consist of: (1) A 35*foot 
high. 800-foot long earth HU dam; (2) four 
10-foot diameter, 100-fool long steel 
penstocks: (3) a powerhouse containing 
four generating units with a total rated 
capacity of 24.000 kW; and (4) 
appurtenant facilities. 

Proposed Scope of Studies under 
Permit —A preliminary permit, if issued, 
does not authorize construction. 
Applicant has requested a 30-month 
preliminary permit to prepare a project 
report including preliminary designs, 
and results of geologicat hydrologicat 
environmental and economic feasibility 
studies. Applicant has indicated that (a) 
No new roads would be required Cor 
conducting the studies; (b) test borings 
would be done in areas which are clear 
of vegetation, boring holes would be 
backfilled, and the ground surface 
reconditioned to the extent possible. 

The cost of the above activities, along 
with preparation of an environmental 
impact report, obtaining agreements 
with the Federal State and local 
agencies, preparing a license 
application, conducting Bnal Reid 
surveys and preparing designs is 
estimated by the Applicant to be 
$ioo.ooa 

Competing Applications, Anyone 
desiring to a competing application 
must submit to the Commission, on or 
before September 28,1981. either the 
competing application itself (See 18 CFR 
4.33 (a) and (d) (1960)) or a notice of 
intent (See 18 CFR 4.33 (b) and (c) 

(1880]) to file a competing application. 
Submission of a timely notice of Intent 
allows an interested person to file an 
acceptable competing application no 
later than the time specified in { 4.33(c). 

Agency Comments* Federal State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 


otbained by agencies directly from the 
Applicant). If an a^ncy does not file 
comments within we time set below, it 
will be presumed to have no comments. 

Comments, Protests* or Petitions to 
Intervene, Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance the 
requirements of the rules of practice and 
procedure. 16 CFR 1.6 or LIO (1960). In 
determining the appropriate action to 
lake, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene In accordance with the 
Cominisaion*8 rules may become a party 
to the proceeding. Any comments, 
protest, or petition to intervene must be 
received on or before September 26. 

1981. 

Filing and Service of Responsive 
Documents, Any filings must bear in all 
capital letters the Utle ^^COMMENTS'*. 
"NOTICE OF INTENT TO FILE 
COMPETING APPUCATION”, 
"COMPETING APPUCATK)N’\ 
"PROTEST*, or "PETITION TO 
INTERVENE**, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary. Federal Energy Regulatory 
Commission, 625 North Capitol Street, 
NE.. Washington. O.C 20426. An 
additional copy must be sent to; Fred E. 
Springer, Chief, Applications Branch. 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A 
copy of any notice of intenl competing 
applications, or pefition to intervene 
must also be served upon each 
representative of the Applicant specified 
in the first paragraph of this notice. 
Kaooafh F. Plumb. 

Secretary, 

fR Ooc. PIIhI MS Mil 

BtUJIlQ COOC S45S-SS-SI 


(Docket No. TASt-2-6-0021 

Sea Robin Pipeline C 04 Tariff Rllng 
|uly 21.1061. 

Take notice that on July 9.1981, Sea 
Robin Pipeline Company (Sea Robin) 
tendered for filing Substitute First 
Revised Sheet No. 4 to Original Volume 
No. 1 of iU FERC Gas Tariff to be 
effective on May 1.1681. Sea Robin 
states that the sole purpose of these 
tariff sheets is to eliminate the Current 
First UseTax Rate Adjustment foom its 
rates as required by the Commission's 
June 29.1981 Order in the captioned 
docket 


Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 625 
North Capitol Street NE.. Washington.. 
D.C. 20426. in accordance with {§1.6 
and 1.10 of the Commission's rules of 
practice and procedures (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before August 4. 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Conunissioo and are available 
for public inspection. 

KeniMlh F. Plumb. 

Secretary, 

(R Odc tl-n7St PM T..CMR; Mt inf 
muJNO COOC S480-SS-4I 


(Docket No. TA81-2-9-002 (PQA61-2. 
IPR81-2, DCA81-2, RaD61-2 aff>d LFUTS1- 
2)1 

Tennessee Gas Pipeline Co., a DMsIon 
of Tenneco, Inc.; Tariff Rllng 

July 21.1961. 

Take notice that on July 10,1981. 
Tennessee Gaa Pipeline Company, a 
Division of Tenneco Inc. (Tennessee) 
tendered for filing Substitute Rrst 
Revised Sheet Nos. 20 and 22 to Original 
Volume No. 1 of Its FERC Gaa Tariff to 
be effective on July 1.1961. Tennessee 
states that the sole purpose of these 
tariff sheets is to eliminate the Current 
First Use Tax Rate Adjustment tram its 
rates as required by O^ering Paragraph 
(C) of the Commission's June 30,1981 
Order in the captioned docket. 

Any person desiring to be beard or to 
protest said filing should file a petition 
to intervene or protest %vith the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE., Washington. 
D.C. 20428, in accordance with {§ 1.8 
and 1.10 of the Commission's rules of 
practice and procedure (18 CFR l.a 
1.10). All such petitions or protests 
should be filed on or before August 4, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
net serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
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with the Commisaion and are available 
for public inapectioiL 
Kecuwth F. Plumb. 

Secreiary, 

int Dm. M mM 

MJJNO OOOC MSO-M-M 


(Docket No. OPai-30-0001 

Geological Survey. Casper» Wyoming. 
Sectloo 108 NGPA Determination. 
Midlands Gas Corp4 Preliminary 
Finding 

|une 2.1981. 

On March 4 and 9,1881, the United 
States Geological Survey (USCS) in 
Casper, Wyoming, (USGS No. MnS-O- 
E eta, ID81-19731 etc.), notified the 
Federal Energy Regulatory Commission 
(Commission) that gas produced from 
the seven wells In question (see. 
appendix for a listing of the welb) did 
not continue to qualify as stripper well 
natural gas under section 106 of the 
Natural Gas Policy Act of 1978 (NGPA). 
The Commission published notice of the 
I negative determirations in the Federal 
Register, on March 27 and April 22. 

1981.* 

Section 106(b)(2) of the NGPA 
provides that a well which previously 
qualified as a stripper well may 
continue to qualify as such even though 
production exceed the 60 Mcf per 
production day stripper ivell limit during 
any OO^lay production period, if the 
increase in production was the result of 
the application of recognized enhanced 
recovery techniques. 

Section 271.80^a) of the Commission's 
regulations defines recognized enhanced 
recovery techniques as: 

* * * procesMt or equipment or both, 
which when performed or intuUed by the 
producer. Incresee the rate of production of 
gas from a arell. Processes qualifying as 
recognized enhanced recovery tedmiques 
Include mechanical as well as chemical 
stimulation of the reservoir formatioa 
Equipment may include items Installed in the 
well bore or on the surface. 

Normal well maintenance, repair, or 
replacement of equipment or facilities does 
not qualify as enhanced recovery techniquea. 
Non^ completion operations (as defined by 
the iurisdictional agency or. if the agency has 
not defined the term, by state custom or 
practice) which are performed within the two 
years of the initial completion do not qualify 

as recognized enhanced recovery techniques 

• • • 

In this ca«e. Midlands petitioned the 
USCS under i 271.806(A)(2)(i) of the 


' In the preMot cate, the 46 day review period did 
no< begin until April Z1.1901. This was due to the 
fact that Staff, pursuant to 1275ZQ2tb) of the 
CommlmkiR's regulations, sent a letter on April C 
1901 In the USCS requesting additional information. 
Staff received the retponee of the USCS on April 21. 
1901 at which lime the 45-dey review period began. 


Commisiion'o regulations for 
detenninationo that the increased 
natural gas production from the subject 
wells, which had previously qualified as 
stripper wells, was the result of the 
application of a recognized enhanced 
recovery technique—namely, the 
installation of tubing two years or more 
after a well’s completion. The USGS 
determined that the installation of 
tubing did not constitute an enhanced 
recovery technique. According to the 
USGS, the installation of tubing in the 
gas weUs should be considered as part 
of the completion of the wells. A 
conference was held on February 26. 
1981. at which the USGS agreed to 
supplement the negative notices of 
determination with all the Information 
specified in ( 274.1(M(a) of the 
Commission’s regulations, for purposes 
of Commission review. 

On April 3,1961. Midlands filed with 
the Commission a protest of the USGS. 
negative determinations. It is Midland's 
position that the installation of tubing is 
not a normal completion operation. In 
addition. Midlands points out that with 
respect to the non^federal lands in the 
Bowdoin Field, which are under the 
jurisdiction of the Montana Board of Oil 
A Gas Conservation (Montana). 

Montana has made affirmative 
determinations that the Installation of 
tubing two or more years after 
completion of a well is a recognized 
enhanced recovery technique.* 

Section 271.803(a) of the Commission’s 
regulations provides that any. technique 
wUch Increases the rate of production 
of gas from a well should generally 
qualify as an enhanced recovery 
technique. However, the Commission in 
Order No. 44. Docket No. RM79-73 
(issued August 22,1979], provides that 
normal completion operations 
performed within two years of the initial 
completion do not qualify as recognized 
enhanced recovery techniques. The two* 
year period was intended to insure that 
a producer would not delay Installation 
of a normal completion operation in 
order to establish the well as a stripper 
well apply the completion operation, 
and then claim that it was a recognized 
enhanced recovery technique.* 


* In rotpooM to on inquiry from tbo CoomiMlon't 
DtvItkM o( NGPA ComptiiAce for no •xplaiuitioa ol 
Itt potiUoa tht USCS i^tmtod ibat It did not 
oonikitr the r unni n g of tubing In « well to be on 
•ohenoed recovery lechalqoe and that. In Ha 
oploioa inataliing tubing la part of the oomplelloQ of 
wet) no nutter vrhen It la dona. The USf^ 
further aaeerta that the lack of tubtng In a wall 
reaulta to reetrteted flow and that other operalora 
who ran tubing within two years of lha Imtial 
conpleeioQ are not eligible to daiin that the tubing 
oontUlulet an enhenc^ recovery kechoique. 

*lo Order No. 44-A. Docket Na RM70-7X 
mUrwa. p. S (leaued November 9i 1979). the 


In the Instant case, the tubing was 
installed more than two years after 
initial completion of the wells. Since the 
two year requirement of { 271.803(a) has 
been met it appears that there is lack of 
substantial evidence supporting the 
USGS negative determinations. 

The Commission finds: 

On the basis of the record submitted 
with these determinations, the 
Commission hereby makes a 
preliminary finding, pursuant to 18 CFR 
275.202(8)(lKi). that the negative 
determinations submitted by the USGS 
that the subject wells do not qualify as 
section 108 stripper wells are not 
supported by substantial evidence in the 
record on which the determinations 
were made. 

By the direclIoD of the Commission. 
Kenneth F, Plarnb. 

Secretary. 

Appendix. —Midlands Gas Coeporatioo 

2761 1-Z7 SOC et al. Federal Docket No. M 
716-0-& FERC NO- ID 81-19731 
15611S-36-^ No. 1. Federal Docket Na M 
701-0-E. FERC NO. ID 81-19732 
1433 Federal No. 1. Dodeet Na M 3a*1-E. 

FERC NO. P 81-19733 
25812S383t Docket No. M 719-0-E, FERC 
NO. P 81-19734 

2861 Federal 1-28. Docket Na M 763-0-& 
FERC NO. P 81-19735 
1451 Federal 143531. Docket Na M 760-0-E. 

FERC NO. P 61-19738 
2570 Na 1 Federal Docket No. M 762-0-E. 

FERC NO. P 61-22871 
|Ft Doe St-SlTtl FSad r-OS-M; 049 aw) 
mtuNQ COOS s4ie-es-« 


Office of Hearings and Appeals 

Implementation of Special Refund 
Procedures 

agcncy: Office of Hearings and 
Appeals. Department of ^ergy. 
action: Notice of implementation of 
special reftmd procedures and 
solicitation of further comments. 

suMMAnr. The Office of Hearings and 
Appeals of the Department of Energy 
announces the procedures for filing 
Applications for Refund from a 
$2,850,000 fund established by Vickers 
Energy Corporation, an independent 
refiner. In settlement of enforcement 
proceedings brought by the DOE’s 
Office of ^orcement. 

DATES AND ADDRESSES: Applications for 
Refund must be postmarked on or before 
October 24.1961, and should be 


Commlaatoa slated: **the purpose of the two-yeer 
wslttoS period wm Io disonirage producers from 
engaging to this type of watting game. We 
constoarad a two-year period to be a sufBcienl 
datarraol.** 
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addressed to Vickers Consent Order 
Refund Proceeding. Office of Hearings 
and Appeals. Department of Energy, 
Code RPl, 2000 M Street NW., 
Washington. D.C 20461. Comments must 
be postmarked on or before August 24. 
1981, and should be addressed to the 
Office of Hearings and Appeals. 
Department of Ei^rgy, 2000 M Street 
NWh Washington, D.C 20461. 

FOfi fuhtner information contact: 
Thomas O. Mann. Acting Deputy 
Director, Office of Hearings and 
Appeals, Department of Energy. 2000 M 
Street NW.. Washington. D.C. 20461. 
(202) 653-3137. 

SUPPLEMENTARY INFORMATION: In 
accordance with § 205.282(c) of the 
procedural regulations of the 
Department of Energy. 10 CFR. Part 205, 
notice is hereby given of the issuance of 
the final Decision and Order set out 
below. The final Decision and Order 
relates to a consent order between 
Vickers Energy Corporation and the 
Office of Enforcement of the DOE*s 
Economic Regulatory Administration. 
See 44 FR 29703 (May 22.1979): 44 FR 
48751 (August 20.1079). The consent 
order is intended to settle all disputes 
between the DOB and Vickers with 
reflard to prices charged by the firm in 
sales of covered products other than 
crude oil during the period August 19. 
1973 through March 1970. Under the 
terms of the consent order. Vickers has 
deposited $2,650,000 into an escrow 
account. It is stipulated in the consent 
order that the $2,850,000 refund amount 
is in settlement of allegations that 
Vickers had overcharged its purchasers 
of motor gasoline. (This portion of the 
consent order excludes ^es made at 
company-operated retail service 
stations.) These purchases were made at 
the wholesale and retail level 
On February 27.1981, the Office of 
Hearings and Appeals issued a 
Proposed Decision and Order which 
tentatively established a two-stage 
refund procedure for the Vickers 
settlement amount and solicited 
commonts from interested parties 
concerning the proper disposition of the 
Vickers Consent Order funds. 46 FR 
15320 (March 5.1981). The final Decision 
and Order, published concurrently with 
this Notice, reflects our analysis of 
comments received from Interested 
parties. As we indicate in the final 
Decision. Applications for Refund from 
the Vickers escrow funds may now be 
filed. Applications will be accepted 
provided they are postmarked 90 days 
after the publication of this Decision and 
Order in the Federal Register. See 10 
CFR 205.283. We will accept such 
applications from all persons who 


purchased Vickers motor gasoline from 
other than company-operated retail 
service stations during the period 
August 19.1973 throu^ March 1979. In 
order to establish entitlement to a 
portion of the Consent Order funds, a 
purchaser that bought an average 
monthly volume of 50,000 gallons or less 
of Vickers motor gasoline during the 
period for which a refund la claimed 
must submit only some proof of 
purchase of the volume claimed. Those 
purchasers that claim to have purchased 
an average monthly volume greater than 
50.000 gallons of Vickers motor gasoline 
during the period for which a refund is 
claimed must establish, in addition to 
proof of purchase of the volume claimed, 
that the purchaser did not pass through 
price increases to its^own customers. 

The specific information required in an 
Application for Refund is set forth in the 
final Decision and Order. 

In addition, the final Decision 
addresses the issue of the proper 
disposition in a second-stage proceeding 
of the remainder, if any. of the Consent 
Order funds after all meritorious claims 
hove been paid In the first stage outlined 
above. The Proposed Decision and 
Order in this matter stated DOE*t view 
that the remainder of the Vickers funds 
should be distributed throu^ public 
utilities which would be required to pass 
through the benefits of the refund to 
ultimate consumers of energy in the area 
in which the alleged overcharges 
occurred. The final Decision and Order 
reserves the question of the proper 
disposition of the remaining Consent 
Order funds until after all meritorious 
Applications for Refund have been paid 
in the first-stage proceedixTg. since the 
most appropriate disposition of the 
remaining f^ds may be determined, to 
8 great extent by the amount of the fund 
that remains after the first-stage 
proceeding. The final Decision stat^ 
that if^the remainder is smalt it may 
well be most efficient simply to turn the 
remainder over to the United States 
Treasury. See 10 CFR 205.287(c). 
However, the final Decision also states 
that the second-stage procedure outlined 
in the Proposed Decision may well be 
Implemented if sufficient funds remain. 
Therefore, the final Decision solicits 
further comments on the appropriate 
disposition of the remainder, if any, of 
the Consent Order funds after all 
meritorious claims have been paid. 
Commenting parties are requested to 
submit two copies of their comments. 
Comments should be postmarked on or 
before August 24.1961 and should be 
addre;ssed to the address set forth at the 
beginning of that notice. All comments 
received in this proceeding will be 


available for public inspection in the 
Public Docket Room of the Office of 
Hearings and Appeals, located in Room 
B-12a 2CXX) M Street. NW., Washington, 
D.C., between the hours of IKX) to 5:00 
p.m., Monday through Friday, except 
Federal holidays. 

Dated: )uly 17,1061. 

George B. Brexnay, 

Director, Office of Hearings and Appeals. 

|uly 17,1961. 

Dedskm and Order of the Department of 
Energy 

Special Refund Procedures 

Name of PeOtioner Office of Enforcement. 
Economic Regulatory Admlnittration: in the 
Matter of Videers Energy Corporation. 

Date of Piling: September 5.1979. 

Case Number. DFT-8008. 

This proceeding concerns a Petition for the 
Implementation of Special Refund Procedures 
pursuant to 10 CFJl., Part 205. Subpart V. 

The PeUtion was filed on September 5.1B79, 
by the Office of Enforcement of the Economic 
Regulatory AdmlnistraUon (OE). In its 
PeUtion. OE requests the Office of Hearings 
and Appeals to establish procedures for ti^ 
disposition of $2.a50X)00 obtained by the DOR 
through a Consent Order which was entered 
Into by Vickers Energy Corporation (Vickers) 
and OE on May 11.1079. Under the terms of 
the May 11 Consent Order. Vickers agreed to 
place $2,650,000 into an escrow account in 
inatallmenta during a twenty-four month 
period ending July 21.1061. The S2.86a000 
refund amount settles DOE claims that 
Vickers, a refiner, overcharged Its purchasers 
tn sales of motor gasoline from other than 
company-operated outlets. A different 
settlement was reached for alleged 
overcharges made at Vickers* company- 
operated retail service stations, and that 
settlement is not involved in this Decisloa 

The Office of Hearings and Appeals 
accepted Jurisdiction over the OE PeUtlon 
and agreed to institute special refund 
procedures for the purpose of compensating 
purchasers of Vickers motor gasoline that 
may have been Injured as a result of the 
alleged overcharge Office of EnforcemenU 4 
DOE 162,574 (1979]. 

On February 27.1961. the Office of 
Hearings and Appeals issued a Proposed 
Decision and O^er which tentaUvely 
established special refund procedures to be 
used in adjucibcatmg claims to the Vickers 
settlement amount oxkJ solidted comments 
from interested parties concerning the proper 
disposition of tha Vickers Consent OrdW 
funds. 46 FR 15320 (Msrch 5.1961). In the 
Proposed Decision, we tenatively established 
a two-stage refund procedure. We stated that 
in the first stage of that process the funds 
would be distributed to quaUfed claimants 
who purchased Vickers motor gasoline during 
the p^od covered by the Consent (Mer, 
August 19.1973 through March 1979. In 
addition, we proposed e second-stage 
procedure which would apply in the event 
that the Consent Order fun^ are not 
exhausted by claims paid in the first stage of 
the refund process. In this stage we proposed 
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that the remilnHiii hmda be distHbuted 
ihrou^ public alilitieg to uJtimete coiununera 
in the Vickert marketing area who bad not 
filed claima. Theae utUiUea would be directed 
to uaa fuel adjuatmant cUuaea or other 
mechaniama to paw through the benefit of the 
refund to the energy *<^01 umlng public in the 
form of lower utility rates. 

The focus of this Decision is the 
eatablishxnent of the procedures to be 
emplo>^d for filing dalms in the first stage of 
the Vickers refund process. This Decision 
sets forth In detail the typea of information 
that a Vickert customer should submit In 
order to establish entitlement to a portion of 
the Vickers Consent Order funds. In 
establishing these requirementa, we wiO 
addrcaa oonxmenta fUed in response to the 
first atage proposal in tha Fabruary 27 
Proposed Decision. This Decision will also 
briefly address tha second stage of our refund 
proposal and coi^mants filed in response to 
that proposal 

/. Background 

We described ihs background turroundlng 
the astablishment of (he Vickert Consent 
Order fimd in detaO in the February 27 
Proposed Decisloo and Order. Office of 
Enforcement Economic Regu/at^ 
Administration: In the Matter of Vicken 
Energy Corporation, No. DFF-OOOQl slip op. at 
1-3 (February 27.19811 (proposed dedsion): 

46 FK 1S321-22. As we stated tn that 
detenninatian. Vidcets Energy Corporation, 
now a wholly-owned subsidiary of Total 
Petroleum. Inc, is an tndepeodmt refiner that 
owns and operates a refinery in Ardmore, 
Oklahoma. Vickers markets motor gasoline lo 
branded and nonbranded independent 
marketers and to other custamers in the 
central region of the United States. The OE 
investigation which preceded the Consimt 
Order focussed on posaible overcharges In 
Vickert* sales of motor gasoline and other 
covered products during the period August 
1073 through March 1079. Extensive 
discussions were held co n ce r ning the 
posaible overcharges discovered through the 
OB investigations. The May 11 Consent Order 
Is the result of negotiations and is intended to 
settle all disputas between the DOE and 
Vickers with regard to prices charged by the 
Finn lo sales of covered products other than 
crude oil during the period fron Augoat 19. 
1073 through March 1970. The Conaiml Order 
was published in the Faderal R agist er for 
public oomment pursuant to 10 
S 206.1991(c). See Notice of Proposed Consent 
Order. 44 FR 29703 May 22,1979). The DOB 
considered comments filed in response to the 
Federal Registar notks, and ultimately iasoed 
the Content Order without modification. See 
Notice of Pinal Action Taktn, 44 FR 48751 
(August Za 1970). 

In the Consent Order. OE and Vkkeri 
stipulated that they are unable to readily 
ascertain the identity of persona who may be 
entitled to refunds as a result of alleged 
overcharm by Vickers, or the amounts of 
refunds that such persons are enOtlad to 
receive. See Notice of Propoaed Consent 
Order, 44 FR 29703 (Msy 22.1979); Notice of 
Final Action Taken, 44 FR 46751 (August 2a 
1970). Consequently. Vickers and the Office 
of Enforcement ggreed in the May 11 Content 


Order to tha foIlo«ring actkma to reme^ any 
violationi of DOB price ceiling regulations 
that may have occurred. First (he parties 
agreed that Vickers would reduce by 
$14.00a000 tha amount of unrecoup^ 
increased product costs otherwise available 
to the firm as of March 1979. the last month of 
the audit period. Secondly, tha parties agreed 
that with respect to its retaO sales of motor 
gasoUne thro^ its own. company-operated 
stations. Vickers srould reduce prices in its 
marketing areas In order to Implament a total 
refund to its retail custocDers in the amount of 
$6,300000. including interest Finally, the 
parties agreed that with respect to Vickers* 
nonretail sales of motor gasoline and Its 
retail sales other than thr^gh company- 
operated stations. Vickert would pay a total 
amount of $2350X100 over a 24-fnooth period 
ending )uly 21,1961. into an interest-bearing 
escrow account from which funds may be 
disbursed only by order of the DOE, *rhe 
Consent Order further provides that tha 
$236a000 refund amount shall be distributed 
pursuant to 10 CFR. Part 205. Subpart V. 

The February 27 Proposed Decision issued 
by the Office of Hearings and Appaala 
tentatively aatablishad a two-stage special 
refund procedure for the Vickers Consent 
Order ^ds. In the first stage, purchasers ol 
Vickers motor gasoline during tha reWrvanI 
period who baliava they are eligible for a 
portion of the Consent Order funds cou ld fil e 
Applications for Refund pursuant to 10 CFR 
205.283. These applications would be 
aoslysed and determinatkms would be 
reached on (ha merit of each applicatioci. 

Then all meritorioua daima w^d bt paid. 
The raniaindar of the Conaenl Order funds. If 
any, would be distributad in a manner which 
would provide rastitutioo to those purchasers 
of Vickers motor gasoline during the ralavant 
period who were harmed by the alleged 
violation, but who were unable for some 
reason to quality for a refund in the first 
stage. This latter group would Include, (dr 
example, individual conaumers who lacked 
adequate records of the Vickers motor 
gasoline transactians Involvad. 

Tha February 27 determination propoaed 
that in order to establiih an entitlamant to a 
refund, a purchaser identifying Itself as an 
iniured party must demonstrate initially that 
it purchased a specific quantity of motor 
gasoline from Vickert or from an entity which 
sold Vickers motor gasoline during the 
relevant time period (August 1973 through 
March 1979). We stated that privity with 
Vkkars need not be ettabiisha<k evidence 
need only be presented that the motor 
gasolina purchased was Initially marketed by 
Vickers. In sddiUon, we determined that 
unless tha purchaser is an ultimate consumer, 
it must demonstrate that it did not pass on 
cost increases Implemented by Vickert 
during that period to its own customers. We 
noted that purchatera who resold Vkkars 
motor gasoline muat show, for example, that 
market conditions did not permit them to 
raise prices charged to downstream 
customart, and that at a result they wars 
forced to absorb any cost increases incurred. 
In the absence of that showing, wt would be 
unsbie to conclude thst tha reseller was 
infured in anyway by the alleged overcharge. 
We stated that rounds to qui^fylng 


purtdiasari would be made on a volumetric 
basis—/.e., the refund would be based on the 
proportioo of motor gasoUne purchased by 
the applicaot to the total amount of motor 
gASoUma marketed by Vickers through other 
than company-operated outlets during the 
relevant pari^ 

We Stated that opplicatioos should provide 
all relevant hilbrnuitlon pertaining to a claim 
for refunds of alleged overcharges resulting 
from purchases of Vldcers motor gasolina, 
indudlng the type of information deacribed 
above concerning the date and place of 
purchase, the retention of increased costs, 
and information reflecting the extant of any 
injury incurred, including the price and 
volume of product purchased. 

We further stated that before disposing of 
any of the funds received from Vickers, we 
wc^d provide the maximum possible notice 
of the distribution process and the 
opportunity to flla claims. Wa noted that in 
addition to publishing notice in the Federal 
Register, notice would be provided in 
newspapers and trade joumals in the area in 
which Vickert markets its motor gasoline. 
We stated (hat direct mall notice would be 
provided to Vickers* direct customers who 
may have been affected by the possible 
overcharges. We stated In addition that 
notice would be provided to business and 
coruramer organixationa In the area in which 
Vickers distributed its motor gasoline during 
the period covered by the Consent Order. As 
a final mattar. vre noted that refund 
applicatiooa filed on behalf of groupa of 
claimants Idantifying themselves as 
adversely affected purchasers would be 
consider^ and that applicatlona that are 
submitted on behalf of groups of purchasers 
would be evaluated on a case-by-cate basis. 

In a separate section of the Febfuary 27 
Propoaed Dedsion. we considered ways of 
distributing any funds remaining after 
appropriate refunds to claimants had been 
made. We proposed (hat this second-state 
refund to consumers who may have been 
overcharged be effected by using rale- 
regulated otilltfes to pass through the 
remaining funds to conaumers through fuel 
adiustment dauaes or other appropriate 
mechaniams.' 


* Ac cor d i ng to Informatloo tubmitted by OE. tht 
Vickari adhritiaa covarad by Iht Ctmami Onkf 
Uivolved tales of laotar gaaolloa In an sight tiala 
reglocL We obearved thst It b liksly that persooi 
%irho purcbsjsd motor gssoltno ia a psrticuJar stm 
sUo nrsida thsfs os wil sod see ohimste 
ooosttmofs of Bstiirsl gss snd slactriaiy to pttwkie 
energy for ibeir himet sod spsitaumts. 
Conseqaantly. we dsicrmiosd thst say portions of 
the Vkksrt rshtnd smotml rsmainlnf sftar cUima 
are paid should be distributed directly to tha types 
of ofgsnizatioos thel art requitsd by spplbbie law 
lo pass throogh tha beoafib of tha rdund to aliimate 
oonaumars of energy in the relevant area hi which 
the motor gasoHne prfdng violations art likely lo 
have ocoarsd Wa ataied that this plan ol 
dlstributfoo can be accoeaptbhed In the relevant 
area by public utilities which have foal adlustinent 
clauses or other oiechanlsma requiring the 
passthrough of a refund to ultimate oonsuiners, and 
that the public uttlitirs which would rsoahrs the 
refunds for paaslhroiigh putpoaea could Inchidt 
munidpaUy-ownad uUlitlaa, natural gas dbtribution 
utilities that sell natural gas at retail and dectrlc 

Cemtlmiad 
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n. Aiwfysfs 

A. Initial Refund Procedure 

In the Propoeed Dedaion. we deecribed our 
propoeal to achieve reetitolioo to identifiable 
purchatert of Vickera motor gaaoline thro^ 
the firf t stage of these refund procedures. Tm 
P roposed Decision set forth the general 
elements of the first stage procedure, the 
filing and processing of Applications for 
Refund. In the present Dedsion. we set forth 
the specific procedure we will follow in this 
stage. Weare also aware of the need to 
spedly clearly the informatioa that should be 
submitted to this Office in order for a Vickers 
customer to qualify for a refund. In addition, 
we will address specific suggestions made in 
comments filed in response to those portions 
of the Proposed Decision which concern the 
implementation of the first stage of the 
Vickers refund process. 

Vickers and other firms have indicated In 
their comments that the area in which it 
marketed its motor gasoline includes a total 
of sixteen states (Arixona. Arkansas, 
Colorado. Illinoit. Iowa, Kansaa, Michigan, 
Minnesota. Missouri. Nebraska. North 
Dakota, Oklahoma. South Dakota. Texas. 
Utah and Wisconsin). See, e^^ Comments 
filed by Vickers Ene^ Corporation (|une 2. 
1961).*It should be emphaiized however, 
that we will consider an Application for 
Refund from any person who purchased 
Vickers motor gasoline during the period 
August 19,1973 through March 1979. no 
matter where the purdiase occurred. 

Vickers has also requested two 
modifications of the provisions of the 
Proposed Decision. The firm notes that the 
modificationa it requests %irottld conform to 
specified portions of the Consent Order. First 
Vickers requests that the first-stage 
procedure include a requirement that any 
recipient of a refund from the Consent Order 
funds waive its private right to bring a 
lawsuit for damages resulting from alleged 
overcharges by Vickers during the peii^ 
covered by the Consent Order. Secondly, the 
firm requests that the entire Consent Onler 
fund be distributed to eligible refund 
applicants in the first-stage proceeding. 


utihUas. We noted, in general, that we would tend 
to favoriedactloo to utility ooati for reiidentiai . 
uaert as oppoeed to oohumtcUI uaert. Since the 
tinount of dectridly need by a oomtnardal 
operation may very well be groeely disproportionate 
to ita motor gaaotine use. cxsmmerdal nsert would 
tend to recel%*e an overiy large refund. 

In the Proposed Dedsian we died several 
advantages to this proposal We noted that the 
group of ultimate coofumert of natural gas and 
etecmdty in the area where the allaged ovarchargas 
occurred bears a closa rtlationahip to the 
coniumera who will not be likely la file individual 
claims. In addition, wt stated that this proposal ia 
very desirable bom a standpoint of administrative 
efficiency, since H may ba i^lemented oukkly and 
economically, la orderly, and can ba easily 
monitored. We set forth our tentative detsnninaiion 
that this proposal represents an appropriate 
bttlaodng of the coats and benefits Involved In 
effectuatiog restitution to a group of cooiumere 
corresponding to the group actually iofured. 

*ln addition. Vickers Indicates Out. contrary to a 
statement in the Proposed Dedsion. the firm did not 
directly sell motor geeotine to the towns of 
Ardmore. Oklahoma of Kingman. iCaoaas during tha 
period covered by the Cotmnl Order. 


In order to encottrage voluntary settlements 
between parties to DOE enforcement acUont. 
this Office will eenerally follow the terms of 
the Consent Otcet Involved to the specific 
proceedtog before the Office, and will permit 
modificationa of those provisions under 
''extraordinary drcumstances" only. See 
Richards Oil Co^ 7 DOE \ 82.015 at 84.580 
(1981), citing United States v. Armour 
402 U.8. 073. 661-83 (1971). 

We note, however, that the Consent Order 
itself recognizes that its terms are not 
intended to be inflexible. The Consent Order 
states that "the Office of Enforcement and 
Vickers agree that the following procedures 
for administering the escrow account are 
most consistent with the impact upon Vickera 
intended by the Coneent Older and the public 
policy interest of resolving the matters 
involved to this Consent Order to the most 
expeditious manner.** May 11 Consent Order 
at 2a Thus, it is clear that the procedures 
subfect to this condition are not binding upon 
the Office of HeeKngs and Appeals, but 
rather are presented "in the petition (as e) 
request on behalf of Vickers and |OEJ that 
the Office of Hearings and Appeals adopt 
these procedures for admtoist^ng the 
escrow fund under Subpart V. • • Id at 20- 
21 . 

Amofig the procedures which the Consent 
Order states Vickers and the Office of 
Enforcement wish us to adopt is a provision 
that any Vickers purchaser accepting a 
refund firom the Consent Order funds must 
waive Its right to bring a private lawstrit 
under f 210 of the Economic Stabilization 
Act, 12 US.C 11904 note, seeking damages 
for alleged overcharges by Vickers during the 
audit p^od: 

(alt a condition precedent to any 
purcnaser*s eligibility to receive a refund, the 
purchaser shall be required to waive and 
release any and all claims and rights it may 
have against Vickers with respect to any 
possible violation or violations of any DOE 

K troleuffl price regulations which may have 
an committed to sales of the products 
covered by this Consent Order during the 
period covered by this Consent Order. 

May 11 Consent Order at 20. 

In considering whether to incorporate an 
election of remedies (or waiver) requirement 
to Subpart V proceedings, we have 
previously in^cated that we will carefully 
examine a requested provision of this type. 
For example, to Conoco, Uta, 4 DOE f 82L544 
it 85.152 (1979), we rejected e firm's request 
that on alection provi^on be tocluikd where 
no reference to such a provision was made to 
the Consent Order. In addition, we observed 
that the Conoco Consent Order was 
negotiated as a result of a criminal action to 
which the firm pleaded noh contendere to a 
felony charge, making false records, and a 
misdemeanor charge, violation of Cost of 
Living Council Regulations. Id. We found 
"wholly unreasonable" Conooo't attempt "to 
use the (Consent Order) payment which It 
has been ordered to make to connection %rith 
those criminal matters to gain considerable 
benefits at the expense of the statutory rights 
of purchasers of its products." Id at 85,152- 
53. However, the present case is 
distinguishable from Conoco. The proposed 
election provision is a port of the Consent 


Order, and no criminal action has been 
brought Thus, the proposed election 
provision is an integral pari of the Consent 
Order, and can be assumed to represent a 
carefully negotiated compromise concerning 
Vickers' posable liability for dvi] violations 
of the DOE price regulations. See United 
States r. Armour & Co,, 402 U.S. at 681. 

For the reasons indicated below, we have 
decided to adopt the requested Consent 
Order provision. Adoption of the election 
provision is appropriate because it is not 
inconsistent with the purposes of Subpart V, 
it furthers important polides, and it 
implements the expressed Intent of the 
Consent Order. Significantly, we believe tliat 
the adoption of the type of election provision 
requested to this case will encourage 
settlements between DOE and regulated 
firms. Regulated companies are more likely to 
be willing to enter into settlements with IX)B 
If we determine that election of remedies 
provisions may be approved and we adopt 
the proposed provision. We roach this 
condusion bemuse of the effect election 
provisions may have on a company's 
potential liability under Section 210i When 
election of retne^es provisions are executed 
by persons seeking administrative refunds, 
the regulated company's potential exposure 
to liability in private damage acdoni Is 
reduced. Accordingly, approval of the 
proposed provision which was bargained for 
by Vickers should foster settlements, and 
settlements as a general matter are to the 
public interest b^use they permit DOE to 
enforce its regulatory program efficiently and 
effectivdy. 

Moreover, to fairness to Vickers, the 
Consent Order's stipulation that the election 
provision ia "most consistent with the impact 
upon Vickers intended by this Consent 
Order" should be given substantial weight to 
our determtoations. This statement, of course, 
is part of the settlement agreement 

Finally, vire note that no rights of any 
injured party would be preiudlced by the 
adoption of the election provision. Each of 
the direct purchasers of Vickers motor 
gasoline will receive a notice of its right to 
file an Application for Refund under 10 CFK 
§ 205.283 to prove a claim to a portion of the 
Consent Order funds, and of its right to bring 
a Section 210 action. We note that the 
Supreme Court has expressly approved es an 
appropriate exercise of equitable disaetion a 
similar requirement that an individual who 
claims a portion of a money Judgment 
obtained by the Equal Employment 
Opportunity Commission to the context of a 
Title Vll action. 42 U.S.C. 12000e. be required 
to relinquish the right to bring a private 
action under that Act GenervI Telephone Co, 
V. EEOa 100 a Ct. 1698.1708 & n.15 (1900). 
See also United States v. Allegheny Ludlum 
Industries, Inc,, 517 F.2d 828.680-84 (5th Or. 
1975). cert denied, U3.944 (1976). A copy of 
the required election of remedies provision is 
attached to this Dedsion as Appendix A and 
may be filed at the time an application is 
submitted. We note, however, that it la not 
necessary for a claimant to execute an 
election of remedies provision when filing an 
Application for Refund. Eligible claimants 
who have not filed an election of remedies 
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provisicm ivill be noHfled of the apfxrovei) 
■mount of thetr refundt, and a comparable 
ftateroent muat then be executed before 
payment b authorized. 

VIckere’ aeoood contenboo la that as part 
of the ftret-atage diitributiofi procaaa, we 
■hould adopt a provision oontained In the 
Consent Oi^r apecifylnf that all funds in the 
escrow eocoont be divicM among those 
purchasers whose applications for refund 
have been granted. ^TThus. if the requested 
provision were edopted. no secood stege 
procedure would be necessary. Wt are 
unable to agree at thia Urn# with Vickere' 
contention that adoption of that provision is 
**coasistant with sound public poUcy.** 

Caution ia advisable, since our experience 
with these procedures is limited. We can 
envision that under tome dr c u m etancas, it 
would be Inconsistent with Subpart V*8 
purposa of providing restitution to as many 
Injured customers of Vickers sa possihls 
simply to divide tha Consent Or^ fuxuia 
among eligible purchasers. For example. If 
very few daiments apply and establish 
eligibility for refunds under tha Consent 
Order provision, each dairoanFs share could 
be many timet mater then Its eclual Injury. 
We believe such a' distribution would be 
Inequitable. 

Consequently, at this stage of tha 
proceeding. It uroold be premature to indicate 
whether the entire Consent Order fund will 
be distributed to those who fHa Appllcatians 
for Refund It may well be the case that the 
entire fund will be so distributed. However, if 
an insulfident number of meritorious 
applications are received we may vrel) 
condude that a second*stage distribution 
scheme, such as the one outlined in the 
Proposed Dedslon or involving payment to 
the US. TVessury. Is necessary to effect 
restitution to Inlured purchasers of VIckert 
motor gasoline. That datennination cannot be 
made until the first-stage distribution 
procedure is completed 

May 11 Consent Order at 2a 

We now turn to the queetioo of what types 
of showing should be required on the pari of 
a daimant in order to eatabiish eligibility for 
a portion of the Consent Order funds In the 
Proposed Dedsioo. we etaled thkt s clelmani 
must ettablish. at a minimum, that it 
purchased Vkkert motor gasoline at other 
than a Vickers company-operated retail 
aervica eUtioo during the applicable period 
and that it did not pass through any of the 
alleged overcharge to Its cuatomcrs. Some of 
the comments sdirassed to Ihb Issue state 
that this shouring Is too diflkult to moke. 

They state that this requirement amounts to 
^e esUblishment of a presumption that such 
claimants did In fact past through the price 
increases Involved and were therefore not 
injured. See Cooimenli filed by Crest 
Petroleum Corp. (April 7, loeik CoouDents 
filed by Senator Edward 21oririaky (April 29. 
1061). Those oommanta argued tlml the nature 


*The provieloQ of the Camtni Ordw lo wiudi 
Vickere refen proridet at Ibliows: to the enxlmuia 
extent practicable and conrieteol with eoand public 
policy, the total amount of the Mcraw fund 
excluding tha ooel of admlntetntioo. if any. ehall be 
dietribuied among tha purchoeere which tha Oflioe 
of lioaringi and Appoali finda to be eligible and 
which duly apply fcve portion of inch fiuida 


of the showing necessary was lcx> 
complicated adequate records do not 
generally exist to support such a showing. 

We believe that these comments raise an 
important issue, and we have carefully 
considered these concerns In adopting 
standards In this Dedsioa. Wa will eatabiish 
a threshold level of purchases under which 
applicants, primarily smallar firms and 
individuals, need not make a detailed 
showing of actual injury. With respect to 
Applications for Refund dstming purchass 
volumes less than an average of SQlOOO 
gallons of motor gasoline per month for tha 
period for vriilch a refund Is claimed, the only 
proof required will be of the amount of 
Vickers motor gasoline purchased by the 
applicant during the period August 10.1973 
through March 1970. If the full SOiODO gallon 
monthly volume was purchased during the 
entire period covered by the Consent Order, 
the applicant would be entitled to s refund 
amount of approximately 16.756, assuming an 
overall refund per gallon of Vickers motor 
gasoline purchesed of 90.002002. * Our 
knowledge of gasoline marketing indicates 
that a requirement that relatively small 
purchasers of motor gasoline establish that 
they did not pass through Vldcers* price 
increases would prove loo great a burden on 
those firms' reco^eeping and accounting 
capabilities. However, with respect lo 
pundiasers of Vickers motor gasoline that 
claim a refund for purchases exceeding an 
average of 50.000 gallons per month for the 
period for which s refund is daimed. i.e., 
above 96.756 level for the entire period, a 
showing that those firms did not pass through 
the price increases to their own customers 
will be required That requirement Is not 
unfairly burdensome, in light of the larger 
size of those firms, their presumably greater 
sophistication and accounting capab^ties, 
of the DOE'S preexisting recordkeeping 
requirements under 10 CFR | 210.92 (repealed 
March 30,1961), which required this type of 
material to be maintained We oola that 
those purchasers whose average monthly 
purchase during the period for which a refund 
is daimed excMis 50,000 gallons but who 
cannot establish that thay did not pass 
through tha price tncreeses are neverthaless 
eligible for a refund for purchases not 
exceeding 50.000 gallons per month. 

We will exdude two group# of purchasers 
from the first-stage refu^ process. First, wa 
wiU not consider AppUcetions for Refund 
from retail service stations operated by 
Vickers or from customers of those stations, 
since those parties were not intended to 
benefit from the Consent Order fund 
addressed in this Decision and refunds 
through those outlets were separately 
established in the Consent Order. Seomdly, 


* Aococdt n g Id data wbaiitlad by VIckerm. the firm 
■old 1^96.209432 goUoaa ol amCor gaoollM during 
the period oov a red by tha CooMOt Order. Aa of |uly 
IS, 1981. tbert wtU ba availabla for diambvtioa 
approximately SUOOjOOq iadndtag iatmit For 
purpooM of Ihia Deciiioci. wt have epportiooed 
$0.002002 of the fund lo each falloa of aiotor 
geoalloa purchased. However, ohoiiJd the number of 
^gible dainoJitB result bi merttorioua doins la 
•xoeas of the fund, H will be n e c ei ea r y lo redece 
proportkmateiy the ooMMinl refunded per goUoa See 

to CFR 206485(81. 


we will not consider Applications for Refund 
from firms who made only spot market 
purchases of Vickere motor gasoline. We 
believe thsi those custocnere tend to have 
considerable diacretion fn where and when lo 
make purchases and would therefore not 
have made spot market punchases of Vickere 
motor gasoHm at Increased prices unless 
they were able to (mss throu^ the full 
amount of Vickere* quoted selling price at the 
time of purchase to their own customers. 

Thus, th^ spot market purchasers as a 
group would not have Incurred injury as a 
res\itt of the Vickere alleged regulatory 
violations, and should not ba permitted lo 
benefit from the Consent Order. 

With respect to applicants that purchased 
less than an average of 50,000 gallons per 
month of Vlclcere motor gasoline during the 
period for which s refund is clsimcd. we will 
require only proof of purchase of the claimed 
volume of Vickers motor gasoline. With 
respect to applicants claiming a purchase 
volume grestar than that amount, we will 
require a ahowing that the purchaser did not 
pass through the price increases to Its own 
customers. Reiallm and resellen in ths 
second groupghould submit data showing the 
applicant's unracouped increased product 
costs (bank) for each ca l endar quarter for 
which the firm claims a refund. If tha 
applicant used its banked costs to Increase 
its selling price at a lalar data, the firm's 
refund may be appropriately reduced. We 
note that even if a firm's bank was reduced to 
zero during the period covered by the 
Consent Order, It may neverthelm be 
possible for the firm to establiah aHglbility for 
a refund by showing that during that period, 
market forces reduced its sales and 
compelled the applicant to purchase a 
smaller volurot of motor gasoline, and 
consequently to sell a smaller volume of that 
product, with correspondingly declining 
profits. With respect to any commercial 
enterprise which purdiasad Vickers motor 
gasoline other than through company- 
operated retail outlets, and was not sublect to 
the Mandatory Petroleum Price Regulations 
during the Consent Order period, we will 
require proof of purchase of the claimed 
volume of Vickm motor gasoline and a 
statement describing the way in which the 
applicant used the motor gasoline. 

Accordingly, this Dedsion announces that 
we will accept Applications for Refund from 
the Vickere Consent Order amount pursuant 
to 10 CFR 206.283 beginning immediately. 
Applications must be filed no later than 90 
days after the publication of this Decision 
and Order in the Federal Registar. It should 
be noted that in establishing these 
procedures, we have attempted to avoid 
excessive processing costa that would be out 
of proportion to the amount ol tha Consent 
Order funds available for distribution. See 10 
CFR 205466(b). Consequently, because the 
cost of considering claims for small refund 
amounts may ren^r such a process 
administratively Inefficient, we may decide at 
some point in the future to establish a 
minimum amount for which an Application 
for Refund may be fileil That minimum 
amount could be based upon the 
adminlstrativa cost of processing s claim. 
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Utuing a check and tranimitting the check, 
which may amount to approxlmatety S1S.00. 
However, vre will not hii|Mee a lower limit at 
this time, bat will oonatder all Applicatlofu 
for Refund that are timely filed. Refunds will 
be made on a volumetric basia. according to 
the amount of Vickers motor gasoline 
covered by the Consent Order and the 
amo«int of the Conaent Order fund.* 

B. Distribution of the Remainder of the 
Consent Order Funds 

Several comments addressed our proposed 
distribuUoQ of the remainder, if any. of the 
Consent Order funds after all meritorious 
claims have been paid. Thoee comments can 
be divided into two groups. First, some 
comments conland tLil the Office of 
Hearings and Appeals lacks the statutory or 
regulatory authority to implement the 
proposed distribution. Secmndly. some 
comments acknowledge that this Office 
possesses the authority to fashion such a 
rcstitutiooary mechanism, but offer 
alternative to or modiflcationa of our original 
proposal. In this Decision, we are not 
implementing the second'Stage refund 
procedure. Such a step would be difficull to 
justify before the analysis aru! processing of 
Applications for Refund Bled In the Bmt stage 
of the distribution of the Consent Order funds 
to claimants, since the amount remaining 
aBer all meritorious claims hive been paid 
directly affects the appropriateness of the 
second’Stage distribution scheme. However, 
in order for members of the public to be made 
aware of outstanding issues and be able to 
comment on them, we will summarize and 
address briefly the comments received 
concerning the proposed seoond-stage 
procedure. We continue to seek additiooal 
comments on these issues. 

The raalor comments Bled by the United 
Stales Geoeral Accounting Office (GAO) 
allege that the OfBce of Hearings and 
Appeals lacks the authority to implement the 
proposed second-tlage refund procedure. 

Two other comments Bled by The 
Transports lion Croup and t^ Air Transport 
Association also observed the conflict 
between GAO*s position and the February 27 
Proposed Decision. See Comments Bled by 
The Transporation Group (April 0.1961); 
Comments Bled by the Air Transport 
Association (April 6.1961). 

GAO'S position is that the Office of 
Hearings and Appeals has neither explidt 
nor implicit auth^ty to Implement the 
second-stage restitutionary mecduuilsm 
proposed in this case. GAO Comments at 1 
(May 1.1981). CAO states that according to 
its interpretation of applicable statutory and 
case law. the DOE has **the power to order a 
violator of its regulations to make refunds to 
the customers it had overcharged.** /d. citing 
§ 209 of the Economic Stabilization Act 12 
US.C. i 1904 note, and Banroy Oil Co, r. 
DOB, 472 P. Supp. 899 (W.D. Okla. 1078). afTd 
per curiam, 601 F. 2d 1191 (Temp. Bmer. CL 
App. 1979). GAO further sisles that DOE 
**can eBect restitution only to inlured 
consumers of oil company products.** GAO 
Comments at 2. GAO concludes that, after 
paying all meritorious claims for portions of 


^SmwAeABuptti. 


the Vickers Consent Order funds, the OfBce 
of Hearings and Appeals **can only deposit 
(the remaindarl In the Treasury to be held for 
a period of time for the beneBt of possible 
claimants, and ultimately to be placed In the 
general fund.** id 

We believe that GAO*s posilioa represents 
an overly narrow Interpretation of DOE'S 
restitutiooary powers. The Temporary 
Emergency Court of Appeals hat stated that 
( 200 of tha Economic Stabilization Act has 
an extremaly broad purpose and that the 
court did not **belleve that Congress Intended 
to limit the agency's and courts' power to 
restore overcharges** by enacting | 200 of tha 
Economic Stabilization Act Sai^r r. DOE, 8 
Fed Energy Gnldelioes (CCH) \ 29J83 at 
26.273 (Temp. Emer. Ct App., 1961). The court 
further stated that **|tpiere is no iodcadon 
... (I 209). . . attempts to limit the power of 
the courts or the agency to restitution or to a 
particularly strict Interpretation of 
reetitution.** id Thus, we continue to believe 
that DOE'S statutory authority to effect 
restitution permits the agency to consider far- 
reaching alternatives, and that tha proposed 
teoond'Stage procedure la clearly authorized 
by applicable statutory and regulatory 
provisions. 

Several comments addressed tha question 
of the most appropriate dlstribuHon method 
for the remainder of tha Vickers Consent 
Order funds. Since we are not deciding that 
question in this DecisloQ. wa continue to 
request comments from interested parties on 
that isaoa. It may well be the case that after 
the Brit refund stage ia completed tha 
remainder of the Binds may be so small as to 
make a seoondstaga distribution impmcticaL 
In that case, we may simply turn over the 
remainder to tha United States Treasury. See 
10 CFit I 206.287(c). See, e,g., Siia/vn 

Heights Shell 8 DOE \ -, No. BRO-1311. 

slip op. it S<6 Oona 8,1961). Depositing tha 
remainder of Consent Order funda 
directly Into the United States Treasury has 
several advantages as a distribution schema. 
Such an ailemativa would tnvolva virtually 
no administrativa expenses. Also. If the 
Treasury were to receive the money, the 
refund proceeds could conceivably, either 
now or at soma future point be added to 
geoeral Treasury revenues, or reduce tha 
need for borrowing to some extent thereby 
benefiting the dass of people injured by the 
alleged overchaigea. The second stage 
aitarnative we previously proposed has 
two advantages. Flrri. the nature ^ the 
benefits we proposed to confer would be 
more closely correloted with the nature of tha 
injurlas incurred than would be tha case with 
a Treasury refund. The inluries caused by tha 
alleged overcharges resulted from increased 
enaigy costs In a limited geographic area. Wt 
bad therefore proposed to provide restitution 
of the amount remaining after tha first stage 
claims have been paid In tha form of lower 
energy or eoetgy-i^ted costs in that limited 
area, rather than In the form of decreased 
taxes or ItKireased government services to the 
public at larM. Secondly, the amount of tha 
benefits wa had proposal to confer to 
consumers in the Vickers marketing area 
would be more closely correlated with the 
amount of injury those cocisumers Incurred 
than a Treasury refund. Consumers were 


actually Inlured In a limited area in the 
central United States by the alleged 
overcharges in proportion to their usage of 
refined products, and the second-stage 
alternative we proposed involves a form of 
restitution whii^ svould operate in proportion 
to their consiunption of energy in that area. In 
contrast a Treasury refund may benefit 
certain unrelated classes of people, since the 
benefits each individual receives from 
government expenditures has no discernible 
correlation with his or her relative energy 
consumption, and many of those who would 
benefit Bom a Treasury refund do not live in 
the area in which the alleged regulatory 
violations occurred. Thus, if sufficient funds 
remain, we continue to believe that a method 
of restitution more direct than disbursement 
of the Treasury has evident advantages. 

One Comment we received suggested 
distributing the remainlns funds for "energy 
assistance to economicRlly disadvantaged 
persons.** Comment filed by Illinois 
Association of Community Action Agendas 
(April 20,1981). Such a distribution i^erne. 
however, would not return the funds to 
parties in relation to the Injury sustained. As 
we observed In the Proposed Dedslon. our 
purpose Is to **efrectuate restitution to any 
injured consumer * * *. regardless of imximc 
level** February 27 Proposed Decision. 46 FR 
15324 0.3, Thus, the Illinois Assodation's 
proposal while reflecting Important social 
goals. Is not consistent with the purpose of 
Subpart V. 

Id its Comments, the Mid-Atlantic Legal 
Foundation describes the second-stage 
proposal as "one equitable way to dUtributa 
the final aum." Comments filed by the Mid- 
Atlantic Legal Foundation at 3 (April 9,1961). 
The Comment describes tha proposal as 
"capable of quick and economical 
implementation as well as easy monitoring.** 
id at 4. However, the Comment without 
suggesting a specific alternative plan, statea 
that "there may be more equitable ways or . 
repayment to the market place in whi^ the 
overcharges arose** in cases of very large 
overcharges, id We certainly encourage any 
loterestad party to submit sudi a plan. 

The New York State Energy Office and 
Office of Attorney General have suggested in 
their Comments, which amplify Comments 
submitted previously by the States of New 
York. Indiana, and Iowa, that the remainder 
of the Consent Order funds be turned over to 
the sixteen Stales involved to fund activities 
by these States which would benefit motor 
gasoline users. Comments filed by New York 
Slate Energy Office and Office of Attorney 
General (April 9.1961). That position Is also 
supported by the State of Mimsesota. 
Comments filed by the Attorney Geoeral 
Slata of Minnesota (May 27,1981). Those 
State activities would i^ude support of the 
vehicle emissions inspection and 
maintenance progrems, the gasoline quality 
testing program. otkI other programa. We do 
not at thia stage wish to preclude such a 
distribution. We note that we have proposed 
a similar distribution scheme which has some 
comparable features In a consolidated 
proceeding cofx»rning crude oU producer 
overchargee. See Office of Enforcement 
Economic Rnguht^ Administration, in the 
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Matter of Alfred R Alkek et oL 46 PR 
(May 14.1981). 

The Comment! received from New York 
State also point out that there exists a 
potential for disproportionate recovery by 
certain consumers through the fuel 
adiustment clause mechanism proposed The 
Comments content that if the refund 
passthrough results in a simple percentage 
decrease in electric or gas biUs, then a 
consumer using electric or gas heat may 
received a refund more than three times as 
large as the refund received by a consumer 
using oil heat. New York Comments at 23. 

The State contends further that since gas is 
used primarily for heating and is not used by 
all consumers, refunds through electric 
utilities may be more equitable. Id at 3. In 
addition, the State suggests that in order to 
overcome the unequal recovery problem 
described above, the refund be made not as a 
percentage decrease, but as bill reductions of 
a single fixed sum to all consumers. Id While 
we are not convinced that the uUlitv 
passthrough scheme is impracticable, there 
appears to be considerable merit to New 
York's suggestions, snd any such scheme 
implemented in a Supplemental Order wiH 
certainly have to address them. 

///. ConcluMioo 

The refund mechanisms and procedures 
outlined above for claims filed with the DOE 
will adopted. Althou^ we continue to 
believe that the plan for distribution of the 
remainder of the consent order funds outlined 
in the Proposed Decision is authorized by the 
DOE'S statutory and regulatory provisions, 
and represents an equitable and effreient 
method of restitution, we have concluded that 
it would be premature at this time to 
authorize the implementation of that second- 
stage procedure. Because the most efficient 
distribution of the remainder of the Consent 
Order funds %vfll be dictated, in large part by 
the amount of the fund remaining after all 
eligible claims are paid, we will consider the 
question sfter all su^ claims are paid. That 
determination will be made in the form of a 
Supplemental Order, notice of which will be 
provided through the Federal Regbter. 

We will therefore accept Applications for 
Refund of a portion of the Vickers Consent 
Order funds hied within 90 days after the 
publication of this Decision and Order in the 
Federal Register. See 10 CFR 20&.283. We will 
consider all applications, although we may 
later Impose a lower dollar limit on claims. 
See to CFR 20S.28e(b). Applications made on 
behalf of a class of claimants will be 
considered on a case by-case basis. Our 
evaluation of class applications will be 
guided by Federal Rule of QvU Procedure 23. 
which governs class actions in federal courts. 
An application must be in writing, signed by 
the applicant and specify that it pertains to 
the Matter of Vickers Energy Cor|xuratioit 
Case Na DFP-0006. Any application for a 
refund in excess of $100 must be filed in 
duplicate, and a copy of that application will 
be available for public inspection in the 
Public Docket Room of the Office of Hearings 
and Appeals, Room B-120.2000 M Street 
NW., Washington. D.C. Any applicant who 
believes that Ms application contains 
conhdential information must so Indicate on 


the first page of his application and submit 
two additional copies of his application from 
which the information that the aoplicant 
claims is conildentlai has been deleted, 
together with a statement specifying why any 
such information is privileged or confidential. 
Each application shall indicate whether the 
applicant or any person actina on his 
instructions has Hied or intends to file any 
other application or claim of whatever nature 
regarding the matters at issue in the 
underlying enforcement proceeding. Each 
application shall also indude the following 
statement: I swear (or affirm) that the 
information submitted is true and accurate to 
the best of my knowledge and belief. See 10 
CFR 205.283(c); 18 U.S.C f 1001. It is not 
necessary to exixmte an election of remedies 
available under ) 210 of the Economic 
StablllzaHon Act 12 U.S.C { 1904 note, in 
order to file on Application for Refund. 
However, the election statement must be 
executed prior to payment by the DOE of any 
refund to an applicant All applications 
should be sent to: Vickers Consent Order 
Refund Proceeding. Office of Hearings and 
Appeals. Department of Energy, Code RPl, 
2000 M Street NW.« Washington. D.C 20461. 
All Applications for Refund received within 
the time limit spedHed will be processed 
pursuant to 10 CFR 205JS84. 

In order to assist applicants in establishing 
eligibility for a portion of the Consent Order 
funds, the folIo%ving section discusses the 
showings that should be made by resellers, 
retailers and end-users of Vickers motor 
gasoline. A sample format for submitting this 
information Is attached as Appendix B. Use 
of that format is not required, and any 
Application for Refund that conforms to the 
filing requirements set forth above and 
contains the information described below 
will be processed. 

1. ReselJen fe^.. Jobbers): (i) An applicant 
must present evidence that it purchased 
motor gasoline from Vickers at some point 
during the period August 19.1973 through 
March 1979. Vickers has supplied the DOE 
with a customer list specifying all such 
customers and their purchase volumes. 
Resellers that appear on Vickers' customer 
list will be notifi^ of the volume that 
Vickers* records show was purchased by that 
reseller. If the reseller agrees with Vickers* 
figures, it is not necessary to show further 
proof of purchase. If the reseller disagrees 
with Vickers* figures, the reseller must submit 
evidence, e^ invoices, to support its claim of 
a different volume amount. If the reseller dJd 
not purchase motor gasoline directly from 
Vickers, the reseller must submit similar 
evidence to establish proof of purchase. (U) If 
the applicant purchas^ an average of 50,000 
gallons of Vickers motor gasoline or less per 
month during the period for which a refund is 
claimed, no further showing is.required. If the 
applicant claims a refund for an average 
monthly volume greater than 50,000 gallons 
during the Consent Order period, the 
applicant must show that it was unable to 
pass through the price increases to its 
customers and was forced to add the increase 
to its unrecouped increased product costs 
(bank). Such an applicant must further show 
that it did not use those banked costs 
resulting from Vickers* price increase to 


Increase Its selling prices at any time. We 
require such an applicant to submit the 
amount of ill actual quarterly cost banks for 
the period for which it claims a refund. 

2. Retaihre (e^^ service sUtions): (i) An 
applicant must present evidence that It 
purchaaed motor gasoline from Vickers 
during the period August 19.1973 through 
March 1979. If the applicant purchased motor 
gasoline directly from Vickers, and agrees 
vrith the volume that Vickers reported to the 
DOE, the applicant need not present further 
ptoof of purchase. If such an applicant 
disagrees ivith Vickers* volume report or If 
the applicant purchased Vickers motor 
gasoline not directly from Vickers but 
through a reseller, the applicant must present 
evidence of purchase, e^., invoices, (ii) If the 
applicant purchased an average monthly 
volume of 50.000 gallons or less of Vickers 
motor gasoline during the period for which a 
refund Is dalmed. no further showing Is 
required. If the applicant claims a refund for 
a volume greater than an average monthly 
volume of 504)00 gallons during the Consent 
Order period, the applicant must show that it 
was unable to pass through the price 
increases to its customers and was forced to 
add the increase to its unrecouped increased 
product costs (bank). Such an applicant must 
further show that it did not use those banked 
costs resulting from Vickers* price increase to 
increase its soiling prices at any time. We 
require such an applicant to submit its actual 
quarterly cost banl^ for the period for which 
it claims a refund. 

3. End-usen: (i) An applicant must present 
evidence that it purchss^ Vickers motor 
gasoline during ^e period August 19,1973 
through March 1979. That evidence cannot 
merely state that such purchases were made. 
It must include some tangible proof of 
purchase. e.g.. invoices or credit card 
receipts, (ii) Commercial enterprises must 
describe the way in which the motor gasoline 
was used. 

It is therefore ordered that: 

The refund amount provided by Vickers 
Energy Corporation in accordance with the 
May 11,1979 Consent Order will be 
distributed in the manner set forth in the 
foregoing Dedsioo. 

Dated: |uly 17.1981. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 
Appendix A 

Election of Remedies Provision 

In consideration of tha sum of money 
obtained through Bubpart V proceeding 
before the Office of Heatings and Appeals of 
the Department of Energy in Case No. DFP- 
0008, L ■■ - (give name), with full 

knowledge of the provisions of I 210 of the 
Economic Stabilization Act 12 U.S.C f 1904 
note, and my rights thereunder, expressly 
waive and release any and all rights under 
that section to bring a private action against 
Vickers Energy Co^ration for alleged 
overcharges in transactions that occurred 
between August 19.1973 and March 31.1979 
in any products covered by the Consent 
Order entered into between the Department 
of Energy and Videers Energy Corporation on 
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May 11.1979. Section 210 permlti ms to bring 
an action for damaaea. hidudlng an action to 
treble damagea in tna caae of a wUllngful 
violation, for any pricai charged by my 
•uppUar of motor gasoline in axceaa of the 
prices permitted by the Mandatory (Petroleum 
Price Regulations. Notice to my supplier may 
be necessary prior to my bringing an action 
under { 2ia My right to bring an action under 
I 210 expires on S^tember 30.1061 with 
respect to any act committed or liability 
incurred on or after that expiration date. My 
right to bring such an action may also be 
limited by the statute of limitaliona 
ajppllcable to such actions. 

i oignature) - 

Dale)- 

Appendix B 

Suggested Format for Applicatioa for Rofimd 

1. Name of Applicant- 

Address: - 

Contact Person: - 

Phone Number. - 

Nature of Gasoline Operations: - 

(circle applicable term) Reseller Retailer 
End-user 

2. Name of Supplier. - 

Address: - - — .... 

Contact Person: - 

Phone Number - 

Was product branded? ■ ■ ■ ■ 

if so. brand name: - 

3. Volume and Price of Vkkeri Motor Gaso¬ 
line Purchased by Month: ■ -■ ■■ ■ ■ — 

August 19,1973-uecember 31,1973: ■ ' - 

1974: - 

1975: - 

1976: - 

1977; - 

1978: - 

ianuary 1.1979-March 31,1979: - 

4. If commercial end-user, specify use of gas¬ 
oline: — 
6. Complete the following section only if 
you are claiming a refund for a volume 
amount greater than 50.000 gallons of motor 
gasoline per month during the period to 
which you seek a refund. The ^ta provided 
in thia section should include only the 
*1)anke<r costs vriilch were available for 
passthrough In sales of motor gasoline; 
unrecoupM increased product coats. Septem¬ 
ber 3a 1973: — 
Unrecouped tncreasod product costa. Decem¬ 
ber 31.1973:- 

Unrecouped increased product costs, March 

31.1974:-:- 

Uniecouped increased product coats. |ane sa 

1974: - 

Unrecouped Increasisd product costa, Septem¬ 
ber 3a 1974:- 

Unrecouped increased product costa. Decem¬ 
ber 31,1974:- 

Unrecouped increased product costa, March 

31.1975:- 

Unrecouped Increased product coats, tune sa 

1975: - 

Unrecouped increased product costa, Septem¬ 
ber 3a 1975; — 
Unrecouped increased product costa, Decem¬ 
ber 31,1975: - . ■ ■ ■ ■. ■■ 

Unrecouped increased product costs, March 

31.1976:- 

Unrecouped increased product costa, {une 30. 

1978: - 

Unrecouped Increased product costs, Septem¬ 
ber 3a 1978:- 

Unrecouped increased product costs, Decem¬ 
ber 31.1976:- 


Unrecouped Increased product coats, March 

31.1977:- 

Unrecouped increased product costa, June 3a 

1977: - 

Unrecouped increased product costs. Septem¬ 
ber 3a 1977;- 

Unrecouped Increased product cotta, Decem¬ 
ber 31.1977;- 

Unrecouped increased product costs, March 

31.1976:- 

Unrecouped Increased product costs, June 3a 

1978: - 

Unrecouped increased product coats. Septem¬ 
ber 3a 1978: — 
Unrecouped increased product coats, Decem¬ 
ber 31.1978:- 

Unrecouped Increased product coats, March 

31.1979:- 

I understand that It is a crime to any 
person knowingly and willingly to make any 
false, flctitioua or (radulent statements in this 
appUcatian. 1 swear (or affirm) that the 
information submit!^ herein is true and 
accurate to the beat of my knowledge and 
belieL 

(Signature of Applicant or Autborixed Repre¬ 
sentative) — 

Date - 

(fn Doc S1-OSUPM r.a»-ai. ass m| 

MJJNO COOC MSa-Of-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

(ER-FRL-1893-8) 

Availability of Environmental Imfiact 
Statements 

aqchcy: Office of Federal Activities (A- 
104). VS, Environmental Protection 
Agency. 

purpose: This notice lists the 
environmental impact statements (ElS't) 
which have been officially hied with the 
EPA and distributed to Federal agencies 
and interested groups, organizations and 
Individuals for review pursuant to the 
Council on Environmental Quality's 
regulations (40 CFR Part 1506.0) during 
the week of July 13,1981 to July 17,1981. 
REVIEW PERIODS: The 4$-day review 
period for draft ElS's listed in thia notice 
is calculated from July 24,1981 and will 
end on September 8,1981. The 30-day 
review period for final ElS'a aa 
calculated from July 24,1961 will end on 
August 24,1961. 

EI8 availabiuty: To obtain a copy of an 
EIS listed in this notice you should 
contact the Federal agency which 
prepared the EIS. If a Federal agency 
does not have the EIS available upon 
request you may contact the Office of 
Federal Activities, EPA. for further 
Information. Copies of ElS’a previously 
filed with EPA or CEQ which are no 
longer available from the originating 
agency are available with dmrge from 
the following source: Information 
Resources P^ss. 17(X) North Moore 


Street Arlington. Virginia 22209, (703) 
558-8270. 

FOR FURTHER INFORMATION CONTACT: 
Kathi L Wilson. Office of Federal 
Activities. Environmental Protection 
Agency, 401 M Street SW^ Washington, 
DC 2046 a (202) 248 - 3006 . 

Dated: luly 21.1981. 

William N. Hedeman. |r.. 

Director, Office of Federal Activitiee (A-tOif 

Department of Agriculture 

SCS: Final—Moss Neck Watershed 
Flood Protection. Robeson County, 
North Carolina (EIS Order #810555) 

Army Corps of Engineers 

Draft—Mom Lake Creek and 
Tributaries, Flood ControL DeSoto 
County, Mississippi and Shelby 
County, Tennessee (EIS order 
#810581) 

Final Supplement—Virginia Beach 
Streams Canal #2, Flood ControL 
Virginia (EIS Order #810556) 

Report—)ames River Basin Flood 
Protection, Henrico and Hanover 
Counties, Virginia (EIS Order 
#810559) 

Report—^Virginia Coast Waterway. 
Virginia (EIS Order #810582) 

Department of the Army 

Draft—-West Point Military Academy. 
Ongoing Operation, Orange County, 
New York (EIS Order #810558) 

Health and Human Senricea 

FDA: Final—FDA Headquarters 
Laboratory Facilities. Prince George's 
County, Maryland (EIS Order 

#810557) 

% 

Department of Housing and Urban 
Development 

Final—Colby Lake Development 
Mortgage Insurance, Washington 
County. Minnesota (EIS Order 
#810554) 

104H: Pinal—Seaport Marketplace 
Restoration/Renovation, New York 
County, New York (EIS Order 
#810583) 

Department of Transportation 

FHWA: Final—FH-27, Beltrami County 
Road 39 to TH-8, Chippewa National 
Forest Beltrami and Itasca Counties. 
Minnesota (EIS Order #810585) 
FHWA: Final—US 3/NH-ll Relocation. 
Franklin to Laconia. Merrimack and 
Belknap Counties, New Hampshire 
(EIS Order #810564) 
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Federal Energy Regulatory Commisaioo 

Draft^Florida Pipeline System. Natural 
Gas Curtailment. Florida (EIS Order 
#810560) 

nil Doe. tl-rni FM 7 -O-ft: MS OT»| 

BILUNQ COOS tMe-37-«i 


(FRL-169i-2) 

Intent To Prepare an Environmental 
Impact Statement 

aoemcy: Environmental Protection 
Agency (EPA). 

action: Notice of intent to prepare an 
environmental impact statement (EIS) 
on the H. W. Pirkey Power Plant and the 
South Hallsville surface lignite mine. 

PURPOSE: To fulfill the requirements of 
Section 102(2)(C) of the National 
Environmental F^Ucy Act. EPA Is 
preparing an EIS and therefore, 
publishes this Notice of Intent in 
accordance with 40 CFR 1501.7. 

FOR FUltTHER INFORMATION CONTACT. 

Mr. Clinton B. Spotts, Regional EIS 
Coordinator. U.S. EPA. Region. VI. 1201 
Elm Street. Dallas, Texas 752 70, 
Telephone: (214) 787-2n6 or (FTS) 720- 
2716. 

Summary 

The EPA. Region VI. has distributed to 
the public a detailed Notice of Intent, 
dated July 10,1981 on EPA's action 
regarding its New Source National 
Pollutant Discharge Elimination System 
(NPDES) permits. Copies of the detailed 
Notice are available from the Regional 
EIS Coordinator identified above. 

Scoping 

EPA will hold a public meeting to 
determine the scope of the Draft EIS on 
August 18,1981 at 7‘.30 p.m. at the 
Marshall High School. 1900 Maverick 
Drive, in Marshall, Texas. EPA invites 
full participation by individuals, private 
organizations, local. State, and Federal 
agencies. The public will be involved to 
the maximum extent possible and 
encouraged to participate in the 
planning process. 

EPA estimates the Draft EIS will be 
available for public re\iew in 
approximately Rve (5) months. All 
interested parties are encouraged to 
submit their name and address to the 
person indicated above for inclusion on 
the mailing list. 

Dated: )uly 21.1981. 

Wiltiam N. Hedaman. (r, 

Dincior, Office of Federal AcUviths. 
tm Ooc. tl-llTM FM M m} 

MLUNO coot 


FEDERAL RESERVE SYSTEM 

Dank Holding Company; Proposed da 
Novo Nonbank Acttvftloa 

The bank holding company listed in 
this notice has applied, pursuant to 
section 4(c)(8) of the Bank Holding 
Company Act (12 U.S.C. 1843(c)(8)) and 
section 2Z5.4(b)(l) of the Board's 
Regulation Y (12 CFR 225.4(b)(1)). for 
permission to engage de novo (or 
continue to engage in an activity earlier 
commenced de novo), directly or 
indirectly, solelv in the activities 
indicated which have been determined 
by the Board of Governors to be closely 
related to banking. 

With respect to the application, 
bterested persons may express their 
views on the question whether 
consummation of the proposal can 
"reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interesL 
or unsound banking practices." Any 
comment on the application that 
requests a bearing must include a 
statement of the reasons a written 
presentation would not suffice in lieu of 
a hearing, identifying speciflcolly any 
questions of fact that are in dispute, 
summarizing the evidence that would be 
presented at a hearing, and Indicating 
how the party commenting would be 
aggrieved by approval of that proposal. 

The application may be inspected at 
the offices of the Boaxd of Governors or 
at the Federal Reserve Bank indicated 
for the application. Comments and 
requests for hearings should identify 
clearly the specific application to which 
they relate, and should be submitted In 
writing and received by the appropriate 
Federal Reserve Bank not later than 
August 14.1981. 

Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South La Salle Street Chicago, Illinois 
60690: MID-CONTINENTAL 
BANCORPORATION. INC, Milwaukee. 
Wisconsin (insurance activities; 
Wisconsin): to engage, through its 
subsidiary. Continental Banks Insurance 
Services, Inc., in the sale of insurance 
directly related to extensions of credit 
including credit life, credit disability, 
mortgage life, mortgage disability, 
automobile, homeowners and physical 
damage insurance and unemployment 
and loss of income insurance and the 
sale of fire and property damage, 
general liability, automobile, and 
directors and officers liability insurance 
for Applicant's banking subsidiaries. 


These activities would be conducted 
from offices located at 3315 West 
Villard Avenue, Milwaukee. Wisconsin. 
131 West Layton Avenue, Milwaukee, 
Wisconsin, 7600 West Hampton Avenue, 
Milwaukee. Wisconsin, and 735 West 
Wisconsin. Milwaukee, Wisconsin, 
serving the metropolitan Milwaukee 
area. 

Other Federal Reserve Banks. None. 

Board of Goveraors of the Federal Reserve 
System. July 20,1981. 

D. Michael Monies, 

Assistant Secretory of the Board 
int Ooc rutd ms mi| 

■lUJNO CODE SSIS-ei-M 


Citizens Dimension Bancorp, Ino; 
Formation of Bank Holding Company 

Citizens Dimension Bancorp. Inc.. 
Muskogee, Oklahoma, has applied for 
the Board's approval under S 3(a)(1) of 
the Bank Holding Company Act (12 
U.S.C ( 1642(a)(1)) to Income a bank 
bolding company by acquiring ICX) per 
cent of the voting shares of Citizens 
National Bank and Trust of Muskogee, 
Muskogee. Oklahoma. The factors that 
are considered in acting on the 
application are set forth in { 3(c) of the 
Act (12 U.S.C. 5 lB42(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Kansas 
City. Any person wishing to comment on 
the application should submit views In 
writing to the Reserve Bank, to be 
received not later than August 19.1981. 
Any comment on an application that 
requests a hearing must include a 
statement of vdiy a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Covemois of the Federal Reserve 
System, July 20,1081. 

D. Michael Manioe, 

Assistant Secretary of the Board 

Doc. n-eins rsyen sm mb) 

aOJJNQ CODE tZIS-OI-N 


CIS Bancorp.; Formation of Bank 
Holding Company 

CTS Bancorporation, Eldndge, Iowa, 
has applied for the Board's approval 
under section 3(a)(1) of the Bank 
Holding Company Act (12 U.S.C 
1842(a)(1)) to become a bank holding 
company by acquiring 80 per cent or 
more of the voting shares of Central 
Trust and Savings Bank, Eldridge. Iowa. 
The factors that are considered in acting 
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on the application are set forth In 
section 3tc) of the Act (12 U.S.C 1842(c)). 

The application may be Inspected at 
the ofDcea of the Boani of Governors or 
at the Federal Reserve Bank of Chicago. 
Any person wishing to comment on the 
application should submit views In 
writing to the Reserve Bank, to be 
received not later than August 16.1961. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearings 
identifying specifically any questions of 
(act that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System, |uly 17,1081. 

O. MkhaaJ Manias. 

Assigkjnt Secretary of the Board 

(fs Doc piwd eu mi| 

eaxMO cooc siio-ei-ai 


First National Rnancial Corp.; 
Formation of Bank Holding Company 

First National Financial Corp.. Athens. 
Georgia, has applied for the Board's 
approval under section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C 
1842(a)(1)) to become a bank holding 
company by acquiring 100 per cent of 
the voting shares of First National Bank 
of Athens. Athens. Georgia. The factors 
that are considered in acting on the 
application are set forth in section 3(c) 
of the Act (12 U.S.C 1842(c)), 

The application may be inspected at 
the offices of the Boanl of Governors or 
at the Federal Reserv e Bank of Atlanta. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than August 16.1961. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not su^ce in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System. |uly 17.1981. 

D. Mkheel Meines. 

Assistant Secretary of the Board. 

(Fa Odc. si-^er: nwd ms mi 
■N4JNQ coot seto^im 


Florida National Banka of Rorida, Inc,; 
Acquisition of Bank 

Rorida National Banks of Rorida, 
Inc,, {acksonville. Rorida, has applied 
for the Board's approval under section 
3(a)(5] of the Bank Holding Company 


Act (12 U.S.C 1842(a)(5)] to merge with 
Alliance Corporation, )acksonville, 
Rorida. The factors that arc considered 
in acting on the application are set forth 
in section 3(c) of the Act (12 U.S.C. 
1842(c)). 

The application may be inspected at 
the offices of the Boaid of Governors or 
the Federal Reserve Bank of Atlanta. 
Any person wishing to comment on the 
application should submit views in 
luting to the Secretary, Board of 
Governors of the Federal Reserve 
System, Washington. DC 20551. to be 
received not later than August 19.1961. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying spedhcally any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System. |uly 20.1961. 

D. Michael Manias. 

Assistant Secretary of the Board. 

(FR Doc.«-nan Piled a4S Mil 

asjuNO cooe saio-oi-di 


Packwood Financial, Inc,; Proposed 
Acquisition of Bakorp, Inc. 

Packwood Rnancial. Inc.. Packwood. 
Iowa, has applied, pursuant to section 
4(c)(6) of the Bank Holding Company 
Act (12 U.S.C. section 1843(c)(8)) and 
section 22S.4(b)(2) of the Boaid's 
RegulaUon Y (12 CFR 225.4(b)(2)). for 
permission to acquire the assets of 
Bakorp. Inc.. Manhattan. Kansas. 

Applicant states that the proposed 
subsidiary would engage in the 
activities of leasing personal property 
and acting as agent or broker for the 
sale of general insurance in a town with 
a population of less than 5.000. These 
activities would be performed from 
offices of Applicant's subsidiary in 
Packwood. Iowa, and the geographic 
areas to be served are the following 
Iowa towns: Packwood, Ollie. Pekin, 
Abingdoa Richland. Martingsburg. 
Hyland Center and Batavia, such 
activities have been specified by the 
Board In section 225.4(a) of Regulation Y 
as permissible for banik holding 
companies, subject to Board approval of 
individual proposals in accordance with 
the procedures of section 225.4(b). 

Interested persons may express their 
views on the question whether 
consummation of the proposal can 
"reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 


concentration of resources, decreased or 
unfair competition, conflicts of (ntcrcsts, 
or unsound banking practices."* Any 
request for a hearing on this question 
must be accompani^ by a statement of 
the reasons a v^tten presentation 
would not suffice in heu of a hearing., 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Chicago. 

Any person wishing to comment on 
the application should submit views in 
writing to the Re8er\'6 Bank to be 
received do later than August 16.1981. 

Board of Governors of the Federal Reserve 
System. |uly 17.1961. 

0. Michael Maoies, 

Assistant Secretary^ of the Board. 

(FR Ddc ei^SUlTftPUod S49 Mn| 

BIUJMQ coot UI0^>1-4i 


Sheridan Bancorp, Inc,; Formation of 
Bank Holding Company 

Sheridan Bancorp. Inc.. Sheridan. 
Illinois, has applied for the Board's 
approval under Section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C 
1842(a)(1)) to become a bank holding 
company by acquiring 80 percent or 
more of the voting shares of Sheridan 
State Bank. Sheridan. Illinois. The 
factors that are considered in acting on 
the application are set forth in section 
3(c) of the Act (12 U.S.C 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Chicago. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than August 16.1981. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Goveraort of the Federal Reserve 
System, luly 17,1981. 

D. Michael Maniet, 

Assistant Secretary of the Board. 

(FK Doc n-nsn fumS 7-ts-eu m 
aiLUNO CODE 
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Twin Cities Rnancial Services, Inc.; 
Formation of Bank Holding Company 

Twin Cities Financial Services. Inc., 
Maryville, Tennessee, has applied for 
the Board's approval under section 
3(a)(1) of the Bank Holding Company 
Act (12 U.S.C. ie42(a)(1]) to become a 
bank holding company by acquiring 100 
percent of the voting shares of Citizens 
Bank of Blount County. Maryville, 
Tennessee. The factors that are 
considered in acting on (he application 
are set forth in section 3(c) of the act (12 
U.S.a 1842(c)). 

The application may be inspected at 
the ofRces of the Board of Governors or 
at the Federal Reserve Bank of Atlanta. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than August 19,1981. 
Any comment on an application that 
requests a bearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Coventors of the Federal Reterve 
System. )uly 20.1081. 

D. Mkhael Molnea, 

Ass/$(ant Secretary of tho Board 
(111 Ooc ti-nroo PiM 7-o-si: M m| 

KUJNO cooc tsio^-ai 


Union Planters Corp.; Acquisition of 
Bank 

Union Planters Corporation. Memphis, 
Tennessee, has appli^ for the Board's 
approval under section 3(a)(3) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(3)) to acquire 95 percent or more 
of the voting shares of Union Planters 
Nashville, Nashville. Tennessee. The 
factors that are considered in acting on 
the application are set forth In section 
3(c) of the Act (12 U.S.C 1842(c)). 

The application may be inspected at 
the onices of the Boaid of Governors or 
the Federal Reserve Bank of St. Louis. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank to be 
received not later than August 16,1981. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not sufBce in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 


Board of Covetnors of the Federal Reserve 
System. July 17,19B1. 

D. Micliael Monies. 

AMistani Secretary of the Board 
[FK Ooc Wtrtm niMi T-O-SUM anl 
WLUNQ COOC UtO-OMI 


Wfimont Bankshares, Inc.; Fonnatlon 
of Bank Holding Company 

WiimonI Bankshares, Inc.. Lismore, 
Minnesota, has applied for the Board's 
approval under section 3(aKl) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a](l)) to become a bank holding 
company by acquiring 82 percent or 
more of the voting shares of the First 
National Bank of Wilmont Wilmont. 
Minnesota. The factors that are 
considered in acting on the application 
are set forth in section 3(c) of the Act (12 
U.S.a 1842(c)). 

The application may be inspected at 
the offices of the Boaid of Governors oc 
at the Federal Reserve Bank of 
Minneapolis. Any person wishing to 
comment on the application should 
submit views in writing to the Reserve 
Bank, to be received not later than 
August 19.1981. Any comment on an 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying spedBcally any 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 

Board of Goveraors of tha Pederml Reserve 
System. July TJX 1981. 

O. Michael Moniee, 

Aeeiitant Secretary of the Board. 

(FS Doc n-tHTM PM 7-tyei: M «»} 

aiLUNo cooc esie-eMi 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

IDocketNo. 80N-00951 

Headquartars Laboratory Facllitits, 
State of Maryland, Prince Georges 
County; Availability of Rnal 
Envifonmentai Impact Statement 

agency: Food and Drug AdministratioiL 
action: Notice. 

SUMiiARY: The Food and Drug 
Administration (FDA) announces the 
availability of a final environmental 
impact statement (EIS). The document 
addresses (he environmental impact of 
the agency's proposed master plan to 
build new laboratory and office 
f^ilities and relocate in stages on 


government-owned land in Beltsville, 
MD. 

AOONESS: Copies of the final EIS are 
available from the Dockets Management 
Branch (formerly the Hearing Clef's 
office) (liFA-305). Food and Drug 
Administration. 4-82. 5600 Fishers 
Lane, Rockville. MD 20657. 

PON furtheh information contact: 
William H. Hoffman, Chief, Long Range 
Fadlities Planning Staff (HFA-200). 

Food and Drug Administration. 5800 
Fishers Lane. Rockville. MD 20657,301- 
443-4432. 

SUPPLEMENTARY INFORMATION: 
Loboratory research is essential to 
FDA's effectiveness in protecting the 
public against impure and unsafe food, 
drugs, cosmetics, and medical devices. 
Yet several of the agency's current 
laboratory fadlities are functionally 
obsolete and beyond renovation. 
Following a review of alternative sites 
in the Washington metropolitan area for 
construction of new laboratory, 
laboratory support, animal testing, and 
related facilities, a 244-acre site in 
Beltsville was selected for construction 
of the facilities. The proposed site is 
environmentally valuable for its rural 
character and ecological diversity. The 
proposed action would result in the 
conversion of 90 acres from woodland to 
laboratory, oHIce. and pasture use, 
resulting in the removal of part of the 
existing natural habitat. The existing 
rural ecologically diverse character of 
approximately 65 percent of the site 
would be preserved. 

The agency invited community and 
professional participation in a "scoping" 
meeting, held September 1Z 1979. a! 
Beltsville. The meeting was intended to 
give all interested parties the 
opportunity to make known their 
concerns or comments about the 
proposed FDA plans and to determine 
the scope of issues to be addressed 
before development of a draft EIS. 
Notice of intent to bold this meeting was 
published In the Federal Register (44 FR 
47619; August 14.1979) and in local 
newspapers circulated in the area of the 
propenmd construction site. Individuals 
and organizations who might be 
expected to be interested in the 
proposed action were personally 
invited. 

A document entitled "Draft 
Evironmental Impact Statement— 
Headquarters Laboratory Facilities" 
was made available to the public 
(Docket No. 80N-0095.45 FR 29413: May 
2,1980) and offidally fUed for public 
review by the Environmental (Election 
Agency (EPA) (FRL1500-3,45 FR 35003; 
May 23.1960). 
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All comments on the draft EIS have 
been addressed in the final EIS, All 
comments received are available for 
public examination at the Dockets 
Management Branch at the above 
address, from 9 a.m. to 4 p.nL. Monday 
through Friday. 

A record of decision describing the 
agency's final conclusions concerning 
the proposed construction will appear In 
the Federal Register and in local 
newspapers circulated in the area of the 
proposed construction site no sooner 
than 30 days after the date when EPA 
issues offidal notice of filing of the final 
EIS in the Federal Register (in 
accordance with 40 CFR 1506.10). The 
record of decision shall state the 
agency's decision and the alternatives 
and factors which were balanced by the 
agency in making that decision (see 40 
1505.2 for details). 

The final EIS is issued under the 
National Environmental Policy Act of 
1969. as amended (Pub. L 91-190] (sec. 
102(2)(ck 83 Stat 853 (42 U.S.C 4321- 
4347)). the Council of Environmental 
Quality regulations published in the 
Federal Register of November 29.1978 
(43 FR 55978 to 50007,40 CFR Parts 1500 
to 1508). Executive Order 11514. 
Protection and Enhancement of 
Environmental Quality (March 5,1970, 
as amended by Executive Order 11991. 
May 24.1977). and FDA's environmental 
regidations (21 CFR Part 25). 

Dated: June 18.1961. 

Arthur Hull Hayes. |r., 

Commi$$iooer of Food and Drug^ 

ire Ooc ni9d 045 ami 

MUJIIQ oooe 41>0-as4l 


Natiooai Institutes of Healtti 

Cancer Research Manpower Review 
Committee; Meeting 

Pursuant to Public Law 92-463, notice 
Is hereby given of the meeting of the 
Cancer Research Manpower Review 
Committee. National Cancer Institute. 
September 24-25.1981. the Bethesda 
Marriott Hotel, Gaithersburg Room. 5161 
Pooks Hill Road. Bethesda. Maryland 
20014. The meeting will be open to the 
public on Septem^r 24. from 9:00 a.nL 
to 10:00 a.m., to review administrative 
details. Attendance by the public will be 
limited to space available. 

In accoroance with the provisions set 
forth in Section 552b(c)(6). Title 5. US. 
Code and Section 10(d) of PuUic Law 
92-463, the meeting will be closed to the 
public on Septemter 24. from 10:00 a jn. 
to adioumment and on September 25. 
from 9:00 a.m. to adjournment for the 
review, disctission. and evaluation of 
individual grant applications. These 


applications and the discussions could 
reveal personal information concerning 
individuals associated with the 
applications, disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 

Mrs. Winifred Lumsden. Committee 
Management Officer, National Cancer 
Institute. Building 31, Room 10A06. 
National Institutes of Health, Bethesda. 
Maryland 20205, (301/496-5708) will 
provide summaries of the meetings and 
rosters of committee members, upon 
request 

Dr. Leon Niemiec, Executive 
Secretary. Cancer Research Manpower 
Review Committee, National Cancer 
Institute. Westwood Building, Room 
10A03, National Institutes of Health. 
Bethesda. Maryland 20205 (301/496- 
7978) will furnish substantive program 
information. 

(Catalog of Federal Domestic Assistanoo 
Number 13.398. Prolect grants in cancer 
research manpower. National Institutes of 
Health) 

(NIH Programs ore not covered by OMB 
Circular A-95 because they fit the description 
of ^'programs not consider^ appropriate** in 
section 6(bK4) and (5) of the Clnmlor) 

Dated: July 16.1961. 

Thomas E Malone. 

Deputy Dinctor, NtH, 

|FII Doc Sl-eiesmtad 7-8-ai; S43 ami 

•lUJNO coot 4tlO-OS^ 


l^tlonaJ Heart Lung, and Blood 
Areisory Council and iU Manpower 
Subcommittee and Research 
Subcommittee; Meetings 

Pursuant to Public Law 92-463, notice 
is hereby given of the meeting of the 
National Heart. Lung, and Blood 
Advisory Council. National Heart. Lung, 
and Blo^ Institute. September 24. 25. 

28,1961, National Institutes of Health. 
9000 Rockville Pike, Building 31, 
Conference Room 10. Bethesda. 
Maryland. 20205. In addition, meetings 
of the Manpower Subcommittee and the 
Research Subcommittee of the above 
Council will be September 23,1981 at 
a*00 p.m. in Building 31. Conference 
Rooms 9 and 10 respectively. 

This meeting will be open to the 
public on September 24 from 9:00 8.m. to 
approximately 3:00 p.m., to discuss 

policies and issues. Attendance 
public is limited to space 
available. 

In accordance with the provisions set 
forth in Sections 552b(c)(4) and 
562b(c)(6). Title 5, U.a Code, and 
Section 10(d) of P.L 92-463, the meeting 
of the Council will be closed to the 
public from 3.-00 p.m. on September 24 to 
adjournment on September 28 for the 


review, discussion, and evaluation of 
individual ^ant applications. The 
meetings of the Manpower 
Subcommittee and the Research 
Subcommittee of the above Council will 
be closed from 8:00 p.m. to adjournment 
on September 23, al^ for the review, 
discussion, and evaluation of individual 
grant applications. These applications 
and the ^scussions could reveal 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
IndMduals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Mr. York Onnen. Chief, Public 
Inquiries and Reports Branch, National 
Heart. Lung and Blood Institute, 

Building 31, Room 4A21, National 
Institutes of Health. Bethesda. Maryland 
20205, (301) 496-4236, will provide 
summaries of the meetings and rosters 
of the Council members. 

Kathleen S. Holcombe, Executive 
Secretary of the Council, Westwood 
Building, Room 7A-15. National 
Institutes of Health. Bethesda, Maryland 
20205. phone (301) 406-7548, will furnish 
substantive program information. 

Date: fuly 15.19S1. 

Thomas E. Malone. 

Deputy Director NIH. 

(Catalog of Federal Domestic Assistance 
Program Not. 13.837, Heart and Vascular 
Diseases Research: 13.838. Lung Diseases 
Research; and 13839. Blood Diseases and 
Rcsourcet Research. National Institutes of 
Health) 

NIH programs ore not covered by OMB 
Circular A-95 because they fit tho description 
of **prognimi not considered appropriate" in 
Section 8(b)(4) and (5) of that Circular, 
fre Ooa SI^SISM nwd 7-S3-S1:045 aoi 
aOJUNOCOOC 4110-00-11 


Public Healtti Service. National 
Toxicology Program; Chemicals (13) 
Nominated for Toxicological Testing; 
Request for Comments 

summary: On May 19.1961, tho 
Chemical Evaluation Committee of the 
National Toxicology Program (NTP) 
reviewed 13 new chemicals nominated 
for toxicological testing and made 
recommendations as to types of testing 
to be performed. The evaluation of 
nominated chemicals by the Committee 
constitutes an integral part of the NTP 
chemical nomination and selection 
process. This notice lists the 13 
chemicals evaluated by the Committee 
and requests public comment on these 
chemicals. 
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FOR FURTHER INFORMATION AND 
SUBMISSION OF COMMENTS, CONTACT: 

Dr. Dorothy Canter, Assiatonl to the 
Director, National Toxicology Program, 
Room 2b-55, Building 31. National 
Institutes of Health, Bethcsda. Maryland 
20205, [301) 496--3511. 

8UPPt£MEMTAflY INFORMATION: As part 
of the chemical selection process of the 
Notional Toxicology Program (NTP), 
nominated chemicals which have b^n 
reviewed by the NTP Chemical 
Evaluation Committee (CEC) are 
published with request for comment in 
the Federal Register and NTP Technical 
Bulletin. This enables outside 
individuals and groups to participate in 
the NTP evaluation process thereby 
helping the NTP to make better informed 
decisions as to whether to select, reject, 
or defer chemicals for testing. 

I'he comments and data supplied as a 
result of this request for information are 
reviewed and summarized by NIP 
technical staff and made available to 
both the NTP Board of Scientific 
Counselors for its evaluation of 
nominated chemicals and to the NTP 
Executive Committee for decision 
making. The NTP chemical selection 
process is summarized in the Federal 
Register, April 14.1981 (46 FR 21828). 

On May 19.1981. the CEC met to 
evaluate thirteen new chemicals 
nominated to the NTP for testing. The 
following table lists the chemicals, their 
Chemical Abstract Service (CAS) 
registry numbers, and the typ>es of 
testing recommended by the CEC at the 
meeting. 


OmcM 

CAS No 


1 Codim#—..- . 

70-67*3 

nopfOdrjctMi iOictt. Ctr 



ooogeneet 

2 OoAum 


MoloboNm 

S Mmounc omH 

1344.48-2 

No iMtno focoowwidid 

yiio« 

4 UitfNOdii 

120-31*6 

SiioofliiOi iriooiomN 

•Odum 


•May 


60-11-6 

A ipoum iimg ad- 

rWOiOe* 

loluioiit^loflo- 


•noma aaaoy 

flTBdiL 

6 NciilOBUdi. 

1313-66*1 

Cafcmogancdy grawdi 




7 ScopoNmm# 

51-64-6 

napfoduciMa adactii Cm- 



cai068r«c6y 

a Soeun 

7776-11-3 

Comoganidiy (WW6 

ctaomaa#. 


Kortl. 

S SuSmiimidt - 

63-74-1 

OoapdMt dtudaa 

10 SuttmiN- 

144-62-1 

Smmonmki mcroaoniol 

vM 


aaaay: Oro§ 0 fif>et atuO 

It SultilMB. 

72-14-0 

Smmontm naonoaonial 

UON 


aaaay. Dnrntmrm aluO 

ma. 

12 Safteykvo- 

666-76-1 

Smeontee aaoroaomal 

•uHi|»yndmi 


aaaoy: GoaopMS aiud- 
ma: ^O^cmooanioiiy 

13 Tlwophyttno 

S6-66-6 

OaproiSicNio aiutSaa 



(OfNI. CaronogonajN 
loraO 


The Committee recommended that the 
short term mutagenicity testing of the 


four sulfa drugs, namely, sulfanilamide, 
sulfamethizole, sulfa thiazole and 
salicylazosulfapyridine be conducted as 
a class study. The Salmonella 
microsomal assay was not 
recommended for sulfanilamide because 
the chemical had been previously 
selected by the NTP for such testing. 

Interested parties are requested to 
submit pertinent information. Of 
particular relevance are the follo%ving 
types of data: 

(1) Completed, ongoing and/or 
planned toxicological testing in the 
private sector including detailed 
protocols and In the case of completed 
studies, resultant data. 

(2) Modes of production, present 
production levels and potential for 
occupational exposure. 

(3) Uses and resulting exposure levels, 
where known. 

(4) Results from toxicological studies 
of structurally related compounds. 

Kindly submit such information in 
writing by August 24,1981. Submissions 
received after this date, however, will 
be accepted and utilized where possible. 

Dated: july 20.1981. 

David P. Rail, M.O.. 

Director. National Toxicofogy Program, 

(FR Doc II *41680 FUod T-23-tl; 1:46 «m| 

MUJNO coos 

DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 
Geological Survey 
lINT FES $1-27) 

Mount Tolman Proposed Open Pit 
Copper—Molybdenum Mine; EIS 
Availability 

AGENCY: Department of the Interior, 
Bureau of Indian Affairs. Geological 
Survey. 

summary: Pursuant to section (102(2](c)) 
of the National Environinental Policy 
Act of 1969. the Department of the 
Interior has prepared a Final 
Environmental Statement for the 
proposed open>pit copper-molybdenum 
mine on the Colville Indian Reservation, 
Ferry County, Washington. 

The proposed action is the approval 
by the Department of the Interior of a 
lease and mining plan on Colville Tribal 
lands for the purpose of mining copper 
and molybdenum. The lease area Is 
entirely located on the Colville 
Reservation, Ferry County, northeastern 
Washington. The propos^ project 
contem^tes open pit mining of 900 
million tons of low grade copper and 
molybdenum ore from the Mt. Tolman 
area over a period of 43 years at a 
production rate of 60.000 tons per day. 


In addition, to the mine, the project 
would consist of (1) a notation mill plant 
designed for the production of copper 
and molybdenum concentrates. (2) 
waste disposal sites, and (3) support 
facilities, including a transmission line 
and a water pipeline. 

Copies are available for inspection at 
the following locations: 

Bureau of Indian Affairs. Department of 
the Interior. Environmental Quality 
Services, Room 4552. Washington. 

D C. 20245, Telephone (202) 343-2256. 
Portland Area Office. Bureau of Indian 
Affairs. Land Services. 1425 N.E. 

Irving. P.O. Box 3785. Portland. 

Oregon 98208. Telephone (503) 231- 
6748. 

Colville Agency, Bureau of Indian 
Affairs. P.O. Box 11. Neapelem. 
Washington, 99155, Telephone (500) 
834-4901. 

A limited number of single copies may 
be obtained from the Portland Area 
Office, Bureau of Indian Affairs, Land 
Services. 1425 N.E. Irving. P.O. Box 3786, 
Portland, Oregon 97208 (Telephone (503) 
231-6748. 

Dated: )uly 2a 196L 
loaaph E. Doddridge, 

Acting Deputy Assixtant Secretary of the 
Interior. 

(FR Dec. 61-nm FM 9-O-et: M mm\ 

BIUJNO CODE 4310-e>-ll 

Bureau of Land Management 

Arizona; Safford District Advisory 
CourFCil; Meeting 

Notice is hereby given, in ac corda nce 
with Public Law 04-579 and 43 CFR part 
1780. that a meeting of the Safford 
District Advisory Council will be held 
August 27.1981 at Safford. Arizona at 
10:00 a.m. at the Safford District Office, 
425 East 4th Street, Safford, Arizona. 
Agenda for the meeting will include: 

1. Land Selections. 

2. Supplemental and Mointenance 
Feeding of Livestock. 

3. Resource Management Plan 
Guidelines. 

4 . Water Rights Issues. 

5. San Simon Restoration Project. 

6. Advisory Council Renomination 
Procedures. 

7. Disposition of Past Council 
Recommendations. 

a Snowbird Use Facilities. 

9. Business from the floor. 

The meeting is open to the public. 
Interested persons may make oraJ 
statements to the council between 1:00 
p.m. and 2:00 p.m. A written copy of the 
oral statement must be provided at the 
conclusion of the presentation. Written 
statements may also be filed for the 
council's consideration. Anyone wishing 
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to make an oral statement must notify 
the District Manager at the above 
address by August 2S. 1981. Depending 
upon the numb^ of persons wishing to 
make an oral statement, a peri>erson 
time limit may be consider^ 

Summary minutes of the meeting will 
be maintained in the district offioe and 
will be available for public inspection 
and leproduction (within regular 
business hours) within 90 days following 
the meeting. 

LMtar 1C RoOTnknin^. 

District Manqg&r. 

July 17, laei. 

rm Uoc. riM 9.04n: S4S «ii4 

SIUJNO coos <910-S«4i 


ISwtal Na 15035J 

Idaho; Classification Decision for State 
Indemnity Lieu Selection 

The following described laxids. 
located in Benewah. Bonner, 

Clearwater, Idaho. Kootenai. Latah, and 
Shoshone Counties. Idaho, have b€^en 
examined and found suitable for 
transfer to the State of Idaho as partial 
satisfaction of its state land grant 
Suspected encumbrances on a portion of 
these lands may require the elimination 
of the affected lands from further 
coosideratkm pending additional 
analysis and Hnal delerminatioo. 

These lands are hereby classified for 
disposal throu^ State Indemnity Lieu 
Selection (43 CFR 2820). The 
classification is made pursuant to 
Section 7 of the Taylor Grazbig Act of 
1934. as amended (43 U.S.C. 315(f)). The 
grant of lands in list will be subfect 
to the terms and limitations required by 
Tide VI of the Civil RighU Act of 1984, 

42 U.S.C, 2000d--2000d^ 

Boise Merkilsn. Idaho 

f-!5035 StaUf List So 

T. 54 N. R. 5 W4 
Sec2.NEV;^^4. 

T.55N.,R.5 W4 
Sec. 2a S£t4SEt4; 

Sec. 21 WHSWMi; 

Sec 24. Lot 1SWV 1 NWI 4 , NWViSW^ 
SE^SWV*. SWV 4 SEM 1 ; 

Sec 25. Lot 1; 

Sec 2a S£V4NWV^ 

Sec 27. NW^. NV^SW V4. SWViSP.V^ 

Sec. 2a NWN W. W^SW«4, SE%SWMi. 
SS%SEV4: 

Sec 31 SEV4SW%: 

Sec 34. SWV^%. 

Containing 1185.49 aciei. 

/-I5037 State List So. S5a 
T 4SN.R.1E, 

Sec 34. SEV 4 SEV 4 . 

T.47N.R.1E.. 

Sec a Lots 1.13.4, SVkN^. SH: 

Sre a Lot 7. SRHSW^, SHSB^ 

T 47 Nh R. 1 W„ 


Sec 1. Lots 1.114. SHNEt4. NEViSEH: 
Sec 1 Lot 1SWN W. NW 
Sec 1 Lott 1 a a 7, a 11 SEWNWV4. 
NWSWH: 

Sec 4. UU 1.1 4. a SEV 4 NEV 4 . 

swy^Nwia- 

Sec 5. LoU 1.13. 4. a 7.8. SV%NEt4. 

SE^MWH. NEVkSW14: 
SecautassyiNwvc 
Sec It WI^SWW. SE%SW4^ SE^ 

Sec 11 SEV4NE^ SVk 
Sec 11 Aik 

Sec 14L NVa NEMiSWK NlkSE^ 

Sec 15. NE^ 

T48N..R.1R. 

Sec 19. SHNE^. SE^SW^i: 

Sec 29. SW^. SV^SE^: 

Sec 30. Lot 4. WHSEI4. SEViSEV%. 

T. 48 N.. R. 1 W., 

Sec a WHNEV4, SE^NBK; 

Sec 13. SW^iNEVk. NWWSEV 4 : 

Sec 17. LoU t a 7. SEViNWVt SEV4SW%; 
Sec la Lou 3.4. 5. a SWViNE^. 

SKV^SWH. 8W%SE%; 

Sec la NEV^i. EVkNWV4. EViSEV4: 

Sec 2a SW^NE%. WVa SEV4: 

Sec 21. SHSWMi. E^SE%. SWVtSEH; 
Sec21 WHSW14: 

Sec 21SEVLSEVL; 

Sec 24. Lou 3. 4. SEV^NWVL. 

EV%SWy».SWV<iSWV4, WViSEVt- 
Sec. 2a NEy4NWV4: 

Sec. 27. WH\Wt4. SE^NWMi. SE^SW W. 

SW^^SEMu 
Sec aa All: 

Sec. 2a NW WOfVV^. SIkSVk 
Sec aa Lot i. NV^NEVt SWkiNEK 
SEWSWVL; 

Sec 3t LoU 111 NW ^NE Vk. 

NEV4NWV4; 

Sec. 31 Lou 1114. NHNMc 
Sec 33. LoU 1.1 3.4. NHNH: 

Sec 34. Lot S. NHNWMi; 
8ec8S.E%aSWVL. 

T.4aM.R.2W., 

Sec 21 SfiV^Wt4, SWV4Se4i. 

CootainiQS Siasaoa acres. 

i-t5039 State UBtNa9S& 

T. 34 R 4 E.. 

Sec 27. SEMiSEV^ 

T.S8N.R.aE. 

Sec. 25. MS 3906 (8025 ac). 

T. 39 N. R 1 E, 

Sec la Lot 7 . SEHSW%. SHSE5^; 

Sec ao. Lota 11 E WfW V^. 

T.a9N, R aE.. 

Sec ta KHNSW. SWHNE10 NES4SE^. 

T. 45 R. 1 E. 

Sec 2a SHSW W. SW14SEt4. 

T. 57 N, R. 4 W., 

Seca5.LoUll 
T.SBN.. R3W^ 

Sec IS. NEViNEH; 

Sec 10 NEWNWMi. 

CoQtstnhig 063.59 acres. 

1-15040State LiMNaQSQ 
T.44N.RaR. 

Sec 1 LoU 1114. SV4NKtO SEViMW^. 

NEV 4 SW W. NHSEyi. SEWSEV4: 

Sec 1 LoU 1111 SWWNEV^ 

NV^SW^ NWV^SEWc 
Sec 3. Lot 1. SES4NEV4: 

Sffc. 9. SEHNEH, NEMiSE^ 

Sec 10. SVMW, 


SecIlNW^iNW^ 

Sec 11 NEV4NE^ 

Cootaintog t.140.38 acres. 

The ares described conteiiis 1004053 ecres 
ol pubbe lands. 

These lands meet the classification 
criteria In 43 CFR 24304(8) as lands 
valuable for the public purpose of 
transfer to the state in partial 
satisfaction of a state land grant. The 
lands are properly classified for this 
purpose, consistent with 43 CFR 
2430.4(b). Disposal of the subfect la nds 
is consistent with the criteria in 43 CFR 
2410.1 as follows: 

1. The lands are physically suitable or 
adaptable to the uses or purposes for 
which they are classified (43 CFR 
2410.1(8)). 

2. All prestuit and potential uses and 
users of the lands have htittn taken into 
conaideradoo: other thinga being equal, 
disposal of these lands should achieve 
maximum future uses and minimum 
disturban ce to . or dislocation of existing 
users (43 CFR 2410.1(b)), 

3. Disposal of these lands is consistent 
with slate and local government 
programs, plans, zoning, and regulations 
applicable to the area in which the lands 
are located (43 CFR 2410.1(c)). 

4. Disposal of these lands is consistent 
with Federal programs and policies 
which affect the use or disposal of 
pubde lands (43 CFR 2410.1(d)). 

Ihe following petidons for 
classification the State of Idaho are 
hereby approved 

1-15035 1-19039 

1-19037 I-1S040 

Type of Petition: State Indemnity Lieu 
Selections. 

Pursuant to Section 402(g] of the 
Federal Land Policy and Management 
Act of October 2L 197a the grazing 
permittees involved are hereby notified 
that grazing use of the lands described 
in this decision urill be terminated in the 
event these lands are transferred out of 
Federal ownerhlp. 

Reservations for existing Bureau of 
Land Management and U.S Forest 
Service roads Will be made to protect 
the Government's interest across lands 
in the applicatioos. 

Dated* Mx 1C 1981. 

B. Buffingtoo, 

State Director. 

pa Opc ai-nafiniMi T-nai: M 

aiLUNa coot 49W-S4-« 


Idaho Falls District; Grazing Advisory 
Board Meeting 

Notice Is hereby given in accordance 
with Pub. L 92-463 that the Idaho Falls 
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District Grazing Advisory Board will 
meet September 1.1981. 

The meeting will begin at 9 a.m. in the 
conference room of the Bureau of Land 
Management Office* 940 Lincoln Road, 
Idaho Falls, Idaho 83401. The meeting is 
open to the public. The Board will take 
statements from the public between 
11:30 a.m. and 12 noon. Anyone wishing 
to make an oral statement should notify 
the Idaho Falls BLM District Manager at 
the above address by Augiut 25,1981. 

The agenda for the meeting will 
include: 

1. Approval of minutes. 

2. Idaho Falls BLM District policy on 
maintenance of range projects. 

3. Use of Range Betterment Funds 
(8100). 

4. Arrangement for the next meeting. 

Summary minutes of the Board 

meeting will be kept in the District 
Office and will be available for public 
inspection and reproduction (during 
regular business hours] within 30 days 
following the meeting. 

Dated: July 17.1981. 

O'dell A Frandseo, 

District Manager, 

(FK Doc. PUmS S4S«m| 

MLUNO coot 4SIS-S4-4I 


Montana; Meeting 

agency: Bureau of Land ManagemenL 
Lewistown District Advisory Council. 
action: Notice of meeting. 

summary: The Lewistown District 
Advisory Council will meet August 19 
and August 20. The agenda will be: 
August 19: 

8:00 a.m.—Depart Ramada Inn; Field 
Tour of Central Billings Resource 
Area 

12.^ p.m.^Retum to Ramada Inn 
IKX) p.m.—Discussion—Define 
Multiple Use in Context of Billings 
Resource Management Plan 

5.;00 p.m.—Recess 
Au^st 20: 

8:00 a,m.—Billings Resource 
Management Plan 
9:00 a.m.—BLM Minerals Program 
Briefing 

1:00 pjn.—Lewistown District 
Wilderness Study Areas and 
Review of Public Input 
3:00 p.m.—Adjournment 
Public comment will be sought at the 
end of each.agenda item Members of 
the public wishing to join the field tour 
should contact the District Manager by 
August 12,1981. 

OATES: August 19,1981. 8:00 a.m. to 5:00 
p.m^ August 20,1981. 8:00 a.m. to 3:00 
p.m. 


ADDRESS: Ramada Inn, Mullowney Lane 
and Interstate 90. Billings. Montana. 

FOR FURTHER INFORMATION CONTACT; 
Glenn W. Freeman, District Manager, 
Bureau of Land Management, 
Lewistown, Montana 59457, 
SUPPLEMENTAL INFORMATION: The 
Lewistown District Advisory Council is 
authorized under Section 309 of the 
Federal Land Policy and Management 
Act of 1976 (43 USC1739). The Council 
advises the District Manager concerning 
the planning for and management of the 
public lands administered within the 
Le%vistown District. 

Dated: luly 17.1981. 

David E. UtUe, 

Assistant District Manager, 
nn Doc FIM MS am) 

MLUNO oooe iJ1S-a4-M 


Montana Wilderness Inventory; Intent 
To Conduct a Wilderness Inventory of 
the Sleeping Giant Area in Conjunction 
With the Headwaters Resource 
Management Plan 

luly 15,1901. 

The Montana Bureau of Land 
Management announces the beginning 
of an intensive inventory of the Sleeping 
Giant area which is located near 
Helena. Montana. Portions of T. 13 N., R. 
3 W., T. 13 N.. R. 4 W. T. 14 N„ R. 3 W. 
and T. 14 N.. R. 4 W,. will be inventoried 
to determine whether or not they 
possess wilderness characteristics. This 
area was previously identified as 
Inventory unit number MT-075-111, and 
was dropped from further study in the 
Montana initial wilderness inventory 
final decision of August 1979 because it 
did not contain 5,000 acres of 
contiguous, roadless, public land. 
Through a purchase and exchange 
process that began in 1971 and which 
was recently completed, the Bureau of 
Land Management has acquired 
intermingled private and State of 
Montana land and the unit now meets 
the minimum size criterion. An Interior 
Department Solicitor's opinion has been 
requested to clarify whether such 
acquired lands meet the public lands 
definition of the Federal Land Policy 
and Management Act of 1976 and are 
therefore subject to the wilderness 
segment of that Act. That opinion is 
expected soon, but it is necessary to 
conduct the Sleeping Giant wilderness 
inventory now in order to include the 
analysis of the potential wilderness 
resource in the ongoing Headwaters 
Resource Management Plan. 

The results of the intensive inventory 
should be available for public review by 
August 1,1981. The public will have an 
opportunity to review the inventory 


findings during a 30^ay public review 
period from August 10 to September 10, 
1981. A public meeting has been 
scheduled to discuss die inventory 
findings on August 17.1981. at the 
Helena Interagency Fire Center, 2001 
Poplar, Helena. Montana, beginning at 7 
p.m. hfl>T. 

The Headwaters Resource 
Management Plan will be the planning 
mechanism used by the Bureau of Land 
Management to make wilderness 
recommendations to Congress for all the 
wilderness study areas located within 
the Headwaters Resource Area. This 
planning effort will also be used to make 
all other resource allocations. 

For further information, contact Jack 
McIntosh, Butte District Manager. 106 N. 
Parkmont. P.O. Box 3388, Butte, 

Montana 59701; telephone: (406) 723- 
6561. 

Michael). Penfold, 

State Director, 

(m Due. POmI M ««) 

MLLINQ coot 4310-44-M 


(NM 46089) 

New Mexico; Application 
luly 17.1981. 

Notice is hereby given that, pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920 (30 U.S.C. 185), as amended by 
the Act of November 16.1973 (87 Slat. 
576), Transwestem Pipeline Company 
has applied for one 10 inch natural gas 
pipeline right-of-way across the 
following lands: 

New Mexico Principal Meridian, New Mexico 

T. 18 a, R. 30 E. N.MJ*M., 

Section 13: NEV4NE%. SV4NEV4, 
SE%NW%. N*/iSW^; 

Section 14: SEV^SWV^.NEViSE^. SV^SEV#; 
Section 23: NV4NWy4. SWy4NW^. 

T.17 S. R.30E.N.MJ»M., 

Section 35: SEy4SWW. NEV4SEy4. SV^SEy4. 
T. is S., R. 31 E, 

Section 3: Lot 1. SWNE^. SEViNWV^. 
NV4SWV^: 

Section 4: SE^SWV4, NEV«SE%.SV4SEV^; 
SecUon 7: S£V^WV4, NEV^SEV^, SV^SEy4; 
SecUon 8: NEy4NEV4, SViNEV4. SEV^SV/V^. 
NVhSWW; 

Section 9: NV^NW^; 

Section 18: Lot 1, NEViNWV^. 

T. 17 S. R. 32 E. 

Section 21: S^SW%; 

Section 28: SViVASVlV^; 

Section 29: NEVi. SEy4NWy4NV^SW%; 
Section 30: SEV4SWy4. NEV^SEVi, SyiSEV4: 
Section 31: Lot 1, NEV^NWV4. 

These pipelines will convey natural 
gas across 10.145 miles of public land in 
Eddy and Lea Counties. New Mexico. 

The purpose of this notice is to inform 
the public that the Bureau will be 
proceeding with consideraton of 
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whether the application should be 
approved, and if so. under what terms 
and conditions. 

Interested persons desiring to express 
their views should promptly send their 
name and address to the District 
Manager, Bureau of Lami Management 
P.O. Ekix 1397, Roswefi. New Mexico 
88201. 

Richard Baslio. 

DuUict A4aoo^- 

IFB Doc in-no44inMls-ss-<i 
aiLUMQ COCK 4S10-S4^ 


Wyoming ar>d Montana; Avaltabinty of 
Draft Environmental Impact Statement 
and AnrKnmcement of Public Hearings 

agcncy: Bureau of Land Management. 
Interior. 

action: Notice. 


summary: Pursuant to Section 102(2)(C) 
of the National Fjivmmmental Prficy 
Act of 1909. notice is heitfby given that 
the Buremi of Land Management (BLM). 
Department of the Interior, has prepared 
a draft enviixKimental impact statement 
(EIS) on 19 coal tracts looted In 
Montana and Wyoming and has made 
copies of the document available for 
public review and comment. 

In addition, notice is also given that 
public hearings will be held and that 
BLM is seeking public comment on the 
proposed level of Federal coal leasing as 
analyzed in the docket 

OATES: Written comments on the 
proposal contained in the draft EIS will 
he accepted up to and induding 
September 17,1981. This amen^ the 
notice which appeared on pages 35502- 
35563 of the Federal Regist^, Vohime 
46. No. 131, on Thursday, July 9,19BL 
which indicated comments were to be 
received by September 8,1981. 

Public hearings will be held at 1:30 
p.m. and 7*40 pan. on |uly 29.1981. at the 
Natrons Public Library, Crawford Room. 
307 E. 2nd Street. Casper, Wyoming; at 
1:30 p.m. and 740 p.m. on July 30.1961. 
at the Ramada inn. Mullowney Land 
and 1-90, Billings. Montana; and at 7:00 
pjn. on August 19.1981, at the Holiday 
Inn. 2009 South Douglas Highway, 
Gillette, Wyoming; and at 7:00 p.m. on 
August 2a 1961, at the Community HalL 
Broadns, Montana. 

ADDRESSES: Written comments on the 
EIS are to be addressed to, and copies of 
the document may be obtained from. 
Chuck Wilkie. Division of Planning and 
Environmental Coordination. Bureau of 


t.and Management. 9S1 Rancho Road. 
Casper, Wyoming 82601. 

The draft EIS is available for 
inspection at the following locations: 
Wyoming State Office. Bureau of Land 
Management: 2S15 Warren Avenue. 
Cheyenne. Wyoming 82001. 

Casper District Office. Bureau of Land 
Management 951 Rancho Road, 
Casper. Wyoming 82801. 

Montana State Office; Bureau of Land 
Management 222 N. 32nd Street, 
Billings. Montana 59107. 

Miles Dty District Office; Bureau of 
fjind Management West of Miles 
aty, PO. Box 940. Miles City. 
Montana 50301. 

Office of Pid^bc Affairs. Bureau of Land 
Management 18th and C Streets. 

NW.. Washington. D.C 2Q24a 
SUPFtEMENTARY INFORMATION; The draft 
statemfmt analyzes environmental 
impacts that could result from leasing 
Federal coal in the Powder River Region. 
The statement further analyzes the 
environmental impacts that could result 
from the implementation of eadi of four 
alternatives. The alternatives are the no¬ 
action alternative, leasing 14 tracts at 
the 1.5 billion ton level with the Spring 
Draw tract inchicied leasing at the 14 
billion ton level with the Kintz Creek 
and Keeline tracts included, and leasing 
at the roaximinn level of ZJb billion tons 
with the development of all 19 tracts. 

Oral testimony wiQ be limited to five 
minutes duration for each witness at the 
hearings. Additional time may be 
granted at the discretion of the presiding 
officer based on the number of speakers 
registered. The testimony tnne 
limitations will be strictly enforced by 
the presiding officer. Written texts of 
prepared speeches niay be filed at the 
hearinu whether or not the speaker has 
been aw to oomplete the and delivery 
in the allotted tiaie. 

Speakers will be heard in the oirder 
established on the witness registar. 

After the last registered witness has 
becni heard, the presiding officer will 
consider the request of any other person 
pres«9it who wishes to testify. Any 
person present at the hearing may 
testify: however, only one witness will 
be allowed to represent the viewpoints 
of an organization. 

Persons wishing to testify may 
preregister by su^itting a written 
request to the Casper District Office of 
the Bureau of Land Management at the 
above address prior to dose of business 
(4:30 p.m. MST) on July 2a 1981. 
Requests should identify the 
organization represented by the 
individual (if any) and should be signed 
by the prospective witness. Individuals 
who do not prerogister may register at 


the hearing locatioci prior to and during 
eadi session of the heari ng. 

In accordance %vith 43 CFR 3420.5-2 
and 3427 of the coal management 
regulations, the BLM is a)w requesting 
that written sorface consent agreements, 
or evidence thereof, given by qualified 
surface own er s for lands within the 
region be submitted to the ap pr op ri ate 
BIAi State Office at the addmses given 
above. Valid written consents for lands 
in which the ownership of the surface is 
held by qualified surface owners and 
the ownership of the underlying coal is 
reserved to the Federal Gov’ermnent will 
be accepted until 30 working days prior 
to the publicafion of each lease sale 
notice for the specific lands involved in 
accordance wi^ the announced 
schedule of regional lease sales 
established by Secretarial dedtion. It is 
the responsibility of parties intending to 
file consents to be aware of pending 
lease sale notice dates, as set forth in an 
announced regional lease sale schedule. 

Section 714(c) of the Surface Mining 
Control and R^edamination Act 
(SMCRA) states that **The Secretary 
shall not enter into any lease of Federal 
coal deposits until the surface owner 
has given written consent to enter and 
commence surface mining operations 
and the Secretary has obtained evidence 
of such consent.** _ 

As defined in the regulations (43 CFR 
3400.(>-5(pp)|. qualified surface owner 
**meana the natural person or persons 
(or corporation, the majority stock of 
which is held by a person or persons) 
who: 

(1) Hold lej^l or equitable title to the 
surface of split estate lands; 

(2) Have their principal place of 
residence on that land, or personally 
conduct fanning or ranching operations 
upon a farm or ranch unit to be affected 
by surface mining operationr, or receive 
directly a significant portion of thehr 
income, if any. from such farming and 
ranching operations, and: 

(3) Have met the conditions of 
paragraphs (1) and (2) of this subsection 
for a pffriod of at least 3 years, except 
for persons who gave written cemsent 
less than 3 years after they met the 
requirements of both paragraphs (1) and 
(2) of this section. In computing the three 
year period the authorized officer shall 
include periods during which title was 
owned by a relative of such person by 
blood or marriage if. during such periods 
the relative %vould have met the 
requirements of this subsection.** 

VaHd written con sent is defined in the 
regulations (43 CFR 340a0-5(zz)) as ‘*the 
document or documents that a qualified 
surface owner has signed that: (1) Permit 
a coal operator to enter and commence 








38148 


Federal Register / Voh 46, No, 142 / Friday, )uly 24, 1981 / Notices 


surface mining of coal; (2) describe any 
financial or other consideration given or 
promised in return for the permission, 
including in-kind considerations; (3) 
describe any consideration given in 
terms of type or method of operation or 
reclamation for the area; (4) contain any 
supplemental or related contracts 
between the surface owner and any 
other person who is a party to the 
permission; and (5) contain a full and 
accurate description of the area covered 
by the permission.** 

As required by 43 CFR 3427.2(e). it is 
the Bureau's responsibility to review all 
consents received The Bureau will 
verify that the named surface owner is a 
qualified surfaced owner as deBned in 
the regulations and that the title for split 
estate lands described in the filing is 
held by the named qualified surface 
ownerfs). In addition, to be considered 
valid consents entered into after the 
August A, 1077. enactment of the Surface 
Mining Control and Reclamation Act 
must 1^ transferable to whomever 
makes the successful bid in a lease sale 
for the tract that includes the lands to 
which the consent applies. A written 
consent shall be considered transferable 
only if. at a minimum, it allows that 
after the lease sale for the tract to which 
the consent applies (i) payment for the 
consent may be made by the successful 
bidder or (ii) the successful bidder may 
reimburse, at the purchase price of the 
consent, the party that first obtained the 
consent If a filing is from anyone other 
than the named qualified surface owner, 
the Bureau shall contact the named 
qualified surface owner, and request 
confirmation, in writing, that the filed 
transferable, written consent, or 
evidence thereof, to enter and 
commence surface mining has been 
granted and that the filing fully discloses 
all of the terms of the written consent. 

To facilitate the filing and review of 
written consents from qualiBed surface 
owners, the person submitting the 
consent is asked to include a statement 
that the evidence submitted represents a 
true, accurate, and complete statement 
of information regarding the consent for 
the area described Such a validation 
statement is required by 43 CFR 3427.3. 
The statement is to be signed and dated 
by the person submitting the consent 
and can be either incorporated directly 
into the consent document or enclosea 
as a separate item submitted with the 
consent document The statement can be 
worded as follows: "I (We) hereby 
declare that the evidence submitted to 
the best of my (our) knowledge, 
represents a true, accurate, and 
complete statement of information 
regarding the surface owner consent for 


the area described** This validation 
statement does not have to be witnessed 
or notarized 

A qualiBed surface ownerfs) that has 
not b^n contacted by. or requested to 
enter into any agreement with, a private 
party and who may wish to give consent 
to allow permission to enter and 
commence surface coal mining may 
prepare, sign, and submit a consent 
document to the BLM Wyoming or 
Montana State OfBces, as appropriate. 
The consent document should include 
the information and requirements 
spedBed earlier in this notice in order to 
constitute a valid %vritten consent as 
defined in the coal regulations (43 CFR 
3400.0-5(zz)) and must indicate any 
specific terms the surface owner may 
request to allow permission to enter and 
commence surface coal mining. This 
unilateral consent document must be 
signed by a private party at least 30 
working days prior to the publication of 
the lease sale notice for the area 
affected or the area affected will not be 
offered for lease sale. 

In accordance %vith 43 CFR 
3427.2(a)(2). written statements from 
qualiBed surface owners who refuse to 
consent to coal leasing may be Bled 
with the Wyoming and Montana State 
OfBces, as appropriate, at the addresses 
given above, ^rly submission of a 
refusal to consent by a qualiBed surface 
owner who is firmly against giving 
consent thereby disqualifying the 
spedBed lands from further leasing 
consideration, will deter pressure from 
persons or parties seeking to enter into a 
consent agreement and will prevent 
continued inquiries by the BLM of the 
status of surface owner consent for the 
spedBed lands. 

Comments on the coal leasing 
proposal and on the ElS, whether 
written or oral, will receive equal 
consideration in preparation of a Bnal 
EIS. 

A Secretarial decision for leasing in 
the Powder River Region is expected in 
January 1982. after completion of the 
Bnal EIS. As part of that decision, the 
Secretary may choose to hold a series of 
lease tales beginning In April 1982. 

Dated: July 20.1961. 

Arnold & Petty, 

Acting As$(KJate Director. Bureau of Land 
ManagemenL 

Approved 

Joseph E. Ooddfidge. Jr., 

Acting Deputy Assistant Secneiory of the 
Interior. 

im Ooc. nwd r-rs-ei, m ai| 

sejjNQ coot 4aie-s44i 


INTERSTATE COMMERCE 
COMMISSION 

Intent To Engage In Compensated 
Intercorporate Hauling Operations 

This Is to provide notice as required 
by 49 U.S.C 10524(b)(1) that the named 
corporations intend to provide or use 
compensated intercorporate hauling 
operations as authorized in 49 U.S.C. 
10524(b). 

1. The parent corporation is Big Bear 
Stores Company, a Delaware 
Corporation with principal ofBces at 770 
West Goodale Boulevai^ Columbus, 
Ohio 43212. 

2. Wholly-owned subsidiaries which 
will participate in the operations (all of 
which are Delaware Corporations %vlth 
principal ofBces at 770 West Goodale 
Boulevard. Columbus, Ohio 43212) are: 

(1) Hart Stores. Inc. 

(2) Buckeye Premium Stamps. Inc. 

(3) Big Bear Bakeries. Inc. 

1. Parent corporation and address of 
principal oBice: H.E. Butt Grocery 
Company. 807 Upper North Broadway, 
Corpus ChrisH. TX 78408. 

2. Wholly-owned subsidiaries which 
will participate in the operations, and 
State of incorporation: Parkway 
Distributors, Inc., P.O. Box 9210, Corpus 
Christi, TX 76408. A Texas Corporation. 

1. Parent corporation and address of 
principal ofBce: Ennis Paint Mfig, Ino, 
P.O. Box 8, Ennis. TX 75119. 

2. Wholly-owned subsidiaries which 
will participate in the operations and 
address of their respecUve principal 
ofBces: 

(i) Ennis Steel Industries, P.O. Box 8, 
Ennis, TX 75119. 

(ii) MJ^.l.. Inc., P.O. Box 6, Ennis. TX 
75119. 

(iii) Anderson & Jourgensen Truck 
Line, Ina. P.O. Box 6. Ennis. TX 75119. 

(iv) Ennis Chemical Co., Inc., 925 
Westchester Avenue, White Plains, NY 
10004. 

(v) Stripe-A-Zone, Inc., 2714 W. 
Sherman. Grand Prairie. TX 75051. 

1. Parent corporation and address of 
prindpa) ofBce: The Enterprise 
Companies Incorporated. 2727 North 
Loop West. P.O. Box 4324. Houston, 
Texas 77210. 

2. Wholly-owned subsidiaries which 
will participate in the operations and 
their respective Slates of incorporation: 

i. Enterprise Products Company— 
Texas (Including the HoUcer Gas Co. 
and Gas Tec operating divisions). 

ii. Enterprise Aviation Company— 
Texas. 

lii. Enterprise Pipeline Company— 
Texas. 
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iv. Enterprise Transportation 
Company—^Texas, 

V. Wanda Petroleum Company— 
Texas. 

vi. Cango Corporation—Texas. 

1. Parent corporation and address of 
principal office: International Harvester 
Company. 401 North Michigan Ave., 
Chic^. IL 60611. 

2. Tne wholly-owned subsidiaries 
which will participate in the operations 
are: 

(i) . Victor Fluid Power. 3412 North 
River Road. Franklin Park. Illinois 60131. 
Incorporated under the requirements of 
the State of Minnesota. 

(ii) Iowa Industrial Hydraulics. 
Industrial Park Road. Pocahontas, Iowa 
50574. Incorporated under the 
requirements of the State of Iowa. 

1. Parent corporation and address of 
principal office; McCain Foods, Ltd.. 
Florenceville. New Bruns%vlck. Canada. 

2. Wholly-owned subsidiaries which 
will participate in the operations, and 
States of incorporation: 

(!) McCain Foods, Inc., Washburn, 

ME. 

(ii) Thomas Equipment, Ltd., 
Centerville, New Bnmswick. Canada. 

(iii) Biopage, Inc.. Montreal Canada. 

(iv) M. & D. Transfer, Ltd., St. John, 
New Brunswick, Canada. 

(v) Day & Ross. Ltd., Hartland. New 
Br^swick, Canada. 

1. Principal: Menantico Transport Co.. 
Inc.. Sharp Road. P.O. Box 248. 
Tuckahoe. New Jersey 06250. 

2. Wholly-owned amliate which will 
participate In the subject transportation: 
Eastern Transit Mix, Inc.. Sharp Road, 
P.O. Box 248, Tuckahoe. New Jersey 
08250. 

(1) Parent corporation and address of 
principal office: Nortek, ln&, 815 
Reservoir Avenue. Cranston. Rhode 
Island 02910. 

(2) Wholly-owned subsidiaries which 
will participate in the operations, and 
State(s) of incorporation (as previously 
tiled): 

(i) Vitta Corporation. 382 Danbury 
Road, Wilton, CT 06897. incorporated In 
Connecticut 

(ii) Fidelity Investment Co., 815 
Reservoir Avenue. Cranston, R102910. 
incorporated in Rhode Island. 

(iii) Sanford Finishing Corporation. 
U.S. Hwy No. 1 B 3 rpasa, Sanford. NC 
27330. incorporated in Rhode Island. 

(iv) Stretch Yams, Inc.. 110 Chace 
Street Fall River. MA 02724, 
incorporated in Rhode Island. 

(v) Cray Textile Corporation. 110 
Chace Street Fall River. MA 02724, 
incorporated in Rhode Island. 

(vi) Broan Mfg. Co., Inc.. 926 West 
State Street Hartford, WI 53027, 
incorporated in Wisconsin. 


(vii) Duro Finishing Corporation. 110 
Chace Street. Pall River. MA 02724. 
incorporated in Massachusetts. 

(viii) Pioneer Finishing Corporation. 
110 Chace Street Fall River, MA 02724, 
incorporated in Rhode Island. 

(ix) Duro Textile Printers, Inc., 110 
Chace Street Fall River, MA 02724, 
incorporated in Massachusetts. 

(x) Tooltech, Inc.. 3145 Columbia 
Avenue, NE., Minneapolis. MN 55418. 
incorporated in Minnesota, 

(xi) TKN. Ina, 815 Reservoir Avenue. 
Cranston. R102910. incorporated in 
Rhode Island. 

1. Name and address of parent 
corporation: Nucorp Energy, Inc., an 
Ohio Corporation, Fifth Avenue 
Plnanda] Center. 2550 FiflJi'Avenue. 
Suite 1100, San Diego. California 92103. 

2. Wholly-owned subsidiaries which 
will participate in the operations and 
State of incorporation: 

(i) Nucorp ^ergy. Inc., a Texas 
Corporation. 

(ii) Nucorp Supply, Ina, a Texas 
Corporation. 

(iii) Nucorp Compressor, Inc., a Texas 
Coiporatioa A wholly owned 
subsidiary of Nucorp Supply. Inc. 

(iv) Nucorp Energy Company, an Ohio 
Corporation. 

(v) Maverick Tube Corp.. a Missouri 
Corporation, 

(vi) Crowder Tank. Inc., an Oklahoma 
Corporation, 

(vii) Nucorp Energy of Oklahoma. Inc., 
an OUahoma CorpK)ration. 

(viii) Cogbum Ptimp ft Supply Co., a 
Delaware Corporation. 

(ix) Bill Dorland Machine ft 
Equipment Inc., a Texas Corporation. 

(x) Taylor Industries. Inc., an 
Oldahoma Corporation. 

1. Parent Corporation and 
headquarters address: Wetterau 
Incorporated. 8920 Pershall Rd.. 
Hazelwood. MO 63042. 

2. Wholly-owned subsidiaries and 
divisions: 

Wetterau Food Distribution, 
Hazelwood Division, Hazelwood, 
Missouri. 

Wetterau Food Distribution, Mexico 
Division, Mexico. Missouri. 

Wetterau Food Distribution, Scott Qty 
Division, Scott City. Missouri. 

Wetterau Food Distribution. 
Bloomington Di\ision. Bloomington. 
Indiana. 

Wetterau Food Distribution, 

Greenville Division, Greenville, 
Kentucky. 

W'etterau Food Distribution. 
Charleston Division. Charleston, South 
Carolina. 

Wetterau Pood Distribution, Keene 
Division. Keene. New Hampshire. 


W. T. Sistrunk and Com Lexington 
Division. Lexington, Kentucky. 

G. H. Delp Co., Reading Division, 
Temple. Pennsylvania. 

G. H. Delp Co., Schuylkill Haven 
Division, Schuylkill Haven, 
Pennsylvania. 

Wetterau General Merchandising, 
Charleston Division, Charleston, South 
Carolina. 

Wetterau General Merchandising, 
Desloge Division, Desloge, Missouri, 

Fox Tran Ina, Belle Vernon, 
Pennsylvania. 

Fox Industries, Inc„ Pittsbujgh. 
Pennsylvania. 

Fox Grocery Co., Belle Vernon 
Division. Belle Vernon, Pennsylvania. 

Fox Grocery Co., Davis Division, 
Milton. West Virginia. 

Fox Grocery Co„ Non Foods Division, 
Butler, Pennsylvania. 

Trans Continental Leasing. Ltd,, 
Hazelwood, Missouri. 

Wetterau Bakery Products Division, 
Hazelwood. Missouri 

Wetterau Bakery Products Divisioa 
Atlanta, Georgia. 

Wetterau Development and 
Construction Company, Hazelwood, 
Missouri. 

Wetterau Printing Division, 
Hazelwood. Missouri 

Milliken, Tomlinson Company, 
Portland Division. Portland, Maine. 

Milliken, Tomlinson Company. 
Presque Isle Division, Presque Isle, 
Maine. 

Wetterau Information Services 
Center. Florissanl Missouri 
Agatha L. Margeoovkh, 

Secretary, 

ps Doc. ti-riMi nted f-zsei. a48 Ml 
■aUNQ coot 70IS-01-4I 


Long-and-Short-Haul Application for 
Relief (Formerly Fourth Section 
Application) 

(uiy 21.198L 

This application for long-and-short- 
haul relief has been filed with the I.CC 
Protests are due at the LCC. within 15 
days from the date of publication of the 
notice. FSA 43924, Southwestern Freight 
Bureau, carload rates on iron or steel 
pipe and related articles, from Long 
View, AL, to stations in Southwestern 
Territory, in Tariff ICC SWFB 4653. to 
become effective August 9,1981. 

By the CommiMion. 

Agatha L. Mergeoovkh, 

SecitfUuy, 

{FK Doc. (0-21611 nbd a4S ubI 
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(Ex Parte No. 311] 

Ex(>edlted Procedures for Recovery of 
Fuel Costs 

Decided: |uly 21.1081. 

In our recent decisions, an 18^ 
percent surcharge was authorized on aD 
owner-operators traffic, and on all 
truckload traffic whether or not owner- 
operators were employed. We ordered 
that all owner-operators were to receive 
compensation at this level 

The weekly figure set forth in the 
appendix for transportation performed 
by owner-operators and for truckload 
traffic is 18.0-percent. Accordingly, we 
are authorizing that the surcharge for 
this traffic be reduced 18.0 percent AH 
owner-operators are to receive 
compensation at this level. 

No change is authorized on the 3.1- 
percenl surcharge on lesa-than- 
truckload (LTL) traffic performed by 
carriers not using owner-operators, or 
the 2.1-percent surcharge for United 
Parcel Service. However, the surcharge 
on bus carrier traffic is reduced to 6.7- 
percent 

Notice shall be given to the general 
public by mailing a copy of this decision 
to the Governor of each State and to the 
Public Utilities Commission or Boards of 
each State having jurisdiction over 
transportation by depositing a copy in 
the Office of the Secretary. Interstate 
Commerce Commission, Washington, 
D.C for public inspection and by 
depositing a copy to the Director, Office 
of the Federal Raster for publication 
therein. 

It is ordered: This decision shall 
become effective Friday 12:01 a.nL, July 
24.1981. 

By the CommUsioa. Chainnan Taylor. 
Commissioners Gresham. Gapp. Tranlum. 
and Gillian. Commissioners Clapp and 
Trantum were absent and did not participate. 
Agatha L. Merfsoosich. 

Secretory, 

|uly 20.1981. 

Appendix.—Foe/ Surcharge 
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IVolums No. 4^1 

Republicatione of Grants of OperatlnQ 
Rights Authority Prfor to Certification; 
Permanent Authority Decision 

The following grants of operating 
rights authorities are republished by 
order of tlie Commission to indicate a 
broaden grant of authority over that 
previously noticed in the Federal 
Register. 

An original and one copy of a petition 
for leave to intervene in the proceeding 
must be filed with the Commission 
within 30 days after the date of this 
Federal Register notice. Such pleading 
shall comply with Special Rule 247(el of 
the Commission’s General Rules of 
Practice (49 CFR 1100.247) addressing 
specifically the i$sue(s] indicated as the 
purpose for republication, and including 
copies of intervenor's conflicting 
authorities and a concise statement of 
intervenor’s interest in the proceeding 
setting forth in detail the precise manner 
in which it has been prejudiced by lack 
of notice of the authority granted. A 
copy of the pleading shall be served 
concurrently upon the carrier’s 
representative, or carrier if no 
representative is named. 

MC 154700 (Republication), filed 
March 3.1981; published in the Federal 
Register issue of April 1.1981; and 
republished this issue. Applicant: OMNI 
OVERSEAS FREIGHTING, INC, 3001 
South Ridgeland Ave., Berwyn. IL 60402. 
Representative: C ]. Calabria (same 
address as applicant). A Decision of the 
Commission, Review Board 3, acting as 
an appellate division, decided June 11, 
1981 and finds that the present and 
future public convenience and necessity 
require operations by the applicant as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting electrical 
appliances, between points in Du Page 
County. IL. on the one hand, and, on the 
other, points In Illinois, Indiana, 


Michigan. Ohio. Kentucky. Iowa, 
Minnesota and Wisconsin: that the 
applicant is fit. willing and able to 
properly perform the granted service; 
and co^onn to statutory and 
administrative requirements. 

Notew—The purpose of this republkstioo is 
to reflect the territorisi description ss 
granted. 

By the ConunissiofL 
Agsths L. Mergeoovich. 

Secretary. 

(HI Doc. 7-O-SI. e>4s «■! 
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Motor Caniera; Permanent Authority 
Decisions; Decision-Notice 

Decided: July 17,1981. 

The following applications, filed on or 
after February 9.1981. are governed by 
Special Rule of the Commission’s Rul^ 
of Practice. See 49 CFR 1100.251. Special 
Rule 251 was published in the Federal 
Register of December 31. I960, at 45 FR 
86771. For compliance procedures, refer 
to the Federal Register issue of 
December 3,1980. at 45 FR 80109. 

Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1100.252. A copy of any 
application, including all supporting 
evidence, can be obtained from 
applicant’s representative upon request 
and payment to applicant’s 
representative of $10.00. 

Amendments to the request for 
authority are not aUowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission’s policy of simplifying 
grants of operating authority. 

Findings 

With the exception of those 
applications involving duly noted 
problems (e.g, unresolved common 
control, fitness, water carrier dual 
operations, or jurisdictional questions) 
we find, preliminarily, that each 
applicant has demonstrated a public 
need for the proposed operations and 
that it is fit. willing, and able to perform 
the service proposed, and to conform to 
the requirements of Title 49, Subtitle IV, 
United States Code, and the 
Commission’s regulations. This 
presumption shall not be deemed to 
exist where the application is opposed. 
Except whore noted, this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor a major 
regulatory action under the Eneigy 
Policy and Conservation Act of 1975. 

In the absence of legally sufllcient 
opposition in the form of verified 
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statements filed on or before 45 days 
from date of publication, (or, if the 
application later becomes unopposed) 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will ^ subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
satisfied before the authority will be 
issued. Once this compliance is met, the 
authority will be issued. 

Within 00 days after publication an 
applicant may file a veriOed statement 
in rebuttal to any statement in 
apposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operating right. 

Dy iho Commission. Review Board No. 1, 
Members Parker, Chandler and Fortier. 
(Member Fortier not participating). 

Agatha L. Mecgenovich, 

Secrotary. 

Note^—All applications ara for authority to 
operate as a motor common carrier in 
interstate or foreign commerce over irregular 
routes, unless noted otherwise. Applications 
for motor contract carrier authority are those 
whera service is for a named shipper '‘under 
contract. 

Please direct status inquires to the 
Ombudsman's Office. (202) 275-7220. 

Volume No. OPY-2-134 

MC11722 (Sub-81). Bled )uiy 13,1981. 
AppUcant BRADER HAUUNG 
SERVICE, INC. P.O. Box 655. Zillah, 

WA 98953. Representative: Flower & 
Andreolti, 303 East "D" St., Suite 2, 
Yakima, WA 96901. 509-248-9064. 
Transporting such commodities as are 
dealt in by grocery and food business 
houses, between points in ID, OR. and 
WA. 

MC 97633 (Sub-4F). Bled |uly 10.1961. 
Applicant: L A. QIITWOOD. INC., 
Stark Industrial Park. Charleston, SC 
29405. Representative: L Robert 
Chitwood (same address as applicant), 
(803) 744-9942. Transporting gene/tt/ 
commodities (except classer^A and B 
explosives) between points in SC, NC, 
GA, and TN. 

MC 111432 (Sub-17). Bled July 13.1981, 
Applicant: FRANK ). SIBR & SONS, 

INC., 5240 West 123rd Place, Alsip, IL 
60656. Representative: Douglas G. 

Brown, 913 South 6th St., SpringBeld. IL 
62703. 217-753-3925. Transport^ 
petroleum, natural gas and their 
products and chemicals and related 


products, between points in the U.S., 
under continuing contract(s) with Exxon 
Company. U.S.A., of Houston, TX. 
ConcLtion: To the extent any certBcate 
issued in this preceding authorizes the 
transportation of classes A and B 
explosives, it shall be limited in point of 
time to a period expiring 5 years from Its 
data of issuance. 

MC 112822 (Sub-491), Bled July 13. 
1981, Applicant: BRAY LINES. INC., 

1401 North Uttle St., Cushing, OK 74023. 
Representative: David E. Driggers, 1600 
Lincoln Center. 1660 Lincoln St., Denver, 
CO 80204, 303-661-4026 Transporting 
petroleum between points in OK, on the 
one hand, and. on the other, points in 
theU.& 

MC 117872 (8ub-12). filed July 10.1981. 
Applicant: A. JOSEPH AND COMPANY, 
352 E. Woodrow Wilson Ave., P.O. Box 
4796. Jackson. MS 39205. Representative: 
John A. Crawford, 17th Floor Deposit 
Guaranty Plaza. P.O. Box 22567. 

Jackson, MS 39205, 601-948-5711. 
Transporting malt beverages, between 
points in Jefferson County, CO, and 
points in MS. 

MC 120643 (Sub-2F), Bled July 16 
1981. AppUcant: STONE BELT FREIGHT 
LINES, INC., P.O. Box 281, Bloomington, 
IN 47401. Representative: Donald W. 
Smith, P.O, 40248, Indianapolis. In 
48240, (317) 846-6655. Transporting day, 
concrete, ^ass or stone products, 
between points in Monroe and 
Lawrence Counties, IN. on the one hand, 
and, on the other, points in the U,S. 

MC 145862 (Sub-1). filed June 12.1961. 
Applicant: DON LEE SMITH AND 
GILBERT ERNEST SOMERA, d.b.a. 
SO.MERA-SMITH TRANSPORTATION. 
1250 South Wilson Way, Stockton. CA 
95205. Representative: Sid Cohea 1939 
Harrison St.. Oakland, CA 94612, (415) 
893-6662. Transporting general 
commodities (except dasses A and B 
explosives) between (a) the facilitiea of 
Kaiser Aluminum and Chemical 
Corporation, and (b) the facilities of 
Cro%vn 2l6llerbach Corporatioa at points 
In A2, CA, CO, ID, MT. NM, NV, OK, 
OR, TX. WY, UT and WA, on the one 
hand, and, on the other, points in the 
above named States. 

MC 149133 (Sub-5). Bled July 9.1981. 
Applicant: D18T/TRANS MULTI- 
SERVlCEa INC. dba. 
TAHWHEELALEN EXPRESS. INC., 1333 
Nevada Blvd., P.O. Box 7191, Charlotte. 
NC 28217. Representative: Wyatt E. 
Smith (same address as applicant), 704- 
588-2109. Transporting general 
commodities (except ^sses A and B 
explosives), between points in the U.S„ 
under continuing contr8ct(8) with Lever 
Brothers Company, of New York, NY, 


MC 157072, Bled June 8.1981. 
AppUcant: GEMINI TRUCKiNC CO., 
4225 North 2nd St, Philadelphia. PA 
19140. Representative: John R. Schott 
(same address as applicant), 215-329- 
1300, Transporting food and related 
products and chemicals and related 
products, between those points in the 
U.8., in and east of MN. lA, MO. OK, 
and TX. 

Volume No, OPl-210 

MC 531 (Sub-463,). Bled July 7.1981. 
Applicant: YOUNGER 
TRANSPORTATION. INC.. 4904 Griggs 
Rd.. PO Box 14066, Houston. TX 77021. 
Representative: Wray E. Hughes (same 
address as applicant). (713) 746-0100, 
Transporting mercer commodities, 
between points In ID, MT, NV, WY, ND. 
SD, NM. UT. CO. and AZ. 

MC 36980 (Sub-8], Bled July 6.1981, 
AppUcant: M-8 TRANSPORT. INC. 

1941 Land Rd,. Jamison, PA 18929. 
Representative: Francis W« Doyle, 323 
Maple Ave„ Southhampton, PA 18960 
(215) 357-7220 Transporting (1) day, 
concrete, glass or stone piquets, 
between points In Northampton County, 
PA. on the one hand, and, on the other, 
points in DE, N), and NY, (2) waste or 
scrap materials not identifi^ by 
industry producing, between 
Philadelphia. PA. on the one hand, and, 
on the other, points in CT, DE, FL, CA, 
m IN. MA, MD. ME. Ml. NC NC, NH, 

NJ, NY, Oa Rl, SC VA, VT, WV. and 
DC (3) chemicxds and related products, 
between points in Lehi^ County, PA. on 
the one hand, and. on the other, points 
in DE, MD. N], and NY. and (4) ores and 
minerals, between points in NJ. on the 
one hand, and, on the other, 
Philadelphia, PA, and points in Lehigh 
and Northampton Counties, PA. 

MC 75B40 (Sub-ie9). Bled Julv 7. 1981. 
Applicant- MALONE FREIGHT UNES. 
INC, PO Box 11103, Birmingham, AL 
35202. Representative: Guy R Postell, 
Suite 713,3384 Peachtree Rd., N£.. (404) 
237-6472. Transporting chemicals and 
related products, between Lake Charles, 
LA, Joliet and Rockdale, IL. and 
Wilmington and Ludlow, MA, on the one 
hand, and. on the other, those points in 
the U.S, in and east of TX, OK. KS, MO, 
lA, and MN. 

MC 112070 (Sub-ZO). Bled July 2.1981. 
AppUcant GRAY MOVING & 
STORAGE, INC., 1290 South Pearl 
Street, Denver. CO 80210. 

Representative Robert |. Gallagher, 1000 
Connecticut Avenue, NW., Suite 1200, 
Washington, DC 20036. (202) 785-0024. 
Transporting food and related products, 
between points In the U.S.. under 
continuing contract(s) with Distressed 
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Merchandise Assoc., bic.. of Arvada, 

CO. 

MC 138im (Sub-36), filed July ia 1961. 
Applicant: C-UNE JNC^ 303 {efferson 
Blvd. Warwick. R1 0288a 
Representative: Ronald N. Cobert. 1730 
M Street NW., Suite 501, Washington. 
DC 20036. (201) 296-2900. Transporting 
general commodities (except classes A 
and B explosives), between points in the 
U.S.. under continuing contract(s) with 
FuiRex. Inc., of Bristol. Rl. and Fuinex of 
I^/orth Carolina. Inc., of Scotland Neck. 
NC 

MC 143061 (Sub-19), filed June 3a 
1981. Applkanl: ELECTRIC 
TRANSPORT. INC., P.O. Box 528. Edea 
NC 27288. Representative: Archie W. 
Andrews (same address as applicant), 
(919) 623-9106. Transporting air 
conditioning equipmenL furnaces and 
ports and accessories for the foregoing 
commodities, between Memphis. TN, 
and points in Davidson. Warren and 
Rutherford Countios. TN. Smith County. 
TX, Oiy)ndaga County. NY« and Los 
Angeles County, CA. on the one hand, 
and on the other, points in the U.S. 

MC 143831 (Sub-3], filed (uly d 1981. 
Applicant: CUFF VIESSMAN. INC., 
Clarkfield MN 56223. Representative: 
Samuel Rubenslein. PO &x 5, 
Minneapolis. MN 5544a (612) 542-1121. 
Transporting food and relat^ products, 
between points in the US., under 
continuing contract(s) %vith (1) 
Associated MiDc Pr^ucers, Inc., of New 
Ulm, MN. (2) Hoffman Coop Creamery 
Ass'tu of HoBman. MN. (3) LeSueur 
Cheese COm of LeSueur. MN. and (4) 
Union Creamery Assn., of Blooming 
Prairie. MN. 

MC 145001 (Sub-3), filed July 9.1981. 
Applicant: MORGAN COUNTY 
TRUCKING, INO, 1059 S. Grant St.. 
Martinsville, IN 46151. Representative: 
Waller F. )ooes, |r., 601 Chamber of 
Commerce Bldg.. 320 North Meridian 
Street. North Meridian Street 
Indianapolis. IN 46204. (317) 634-6313. 
Transporting furniture and fixtures 
between points in the US., under 
continuing contnict(8) with Townhouse 
Penthouse Industries, of St Louis. MO. 

MC lS179a filed July 7.1961. 
Applicant: FLEXIBLE FLYER TRANSIT 
COMPANY. INC.. 2010 South Beltline 
Blvd. Columbia. SC 29201. 
Representative: Timothy C Ross (same 
address as applicant) (803) 799-7iea 
Transportiiig chemioaJs and related 
products between points in the US., 
under continuing contract(s) with 
Cardinal Chemical Company, of 
Columbia. SC 

MC 15672a filed July 7.1981. 
Applicant: McNEILL TRUCKING. CO.. 
INC. P.O. Box 45a CaUco Rock. AR 


72519. Representative: David E McNeill 
(same address as applicant), (501) 297- 
8344. Transpordxig lumber and wood 
products, and Steel bonding, between 
points in Baxter. Cleburne. 
Independence. Izard, and Slone 
Counties, AR. and Boone, Douglas, and 
Howell Counties, MO. on the one hand 
and. on the other, points in AL, AR. CO, 
lU IN, lA. KS, KY, LA. MO. ME ML NE 
NM. OaTN,TX,aDd WI. 

MC 15706a filed July 9. 1981._ 

Applicant: 145 MARSTON STREET. 
INC, db.a. COADrS GARAGE h 
TOWING SERVICE 145 Marston St, 
Lawrence. MA 01841. Representative: 
Russell E Callahan, P.O. Box 180a 
Brockton. MA 02403. (617) 822^1792. 
Transporting wrecked or disabled 
vehicles between points in MA and NH. 
on the one hand, and on the other, 
points In CT. MA. MF.. NH. NJ. NY, PA. 
Rl. and VT. 

IPS Doc n-nTM nfad 7-S3-4I, S4I aal 
BIUINO coos 70SS-OV4I 


(Vokjm# No. 126] 

Motor Carriers; Permanent Authority 
Decisions; Restriction Removals; 
Deciskm-Notlce 

Decided: July 21.1961. 

The following restriction removal 
applications, filed after December 2a 
1980. are governed by 46 CFR1137. Part 
1137 was published In the Federal 
Register of December 31, 198a at 46 FR 
86747. 

Persons wishing to file a comment to 
an application most foUow the rules 
under 49 CFR 1137.12. A copy of any 
application can be obtained from any 
applicant upon request and payment to 
applicant of $10.oa 

Amendments to the restriction 
removal applications are not allowed 

Some of the applications may have 
been modified prior to publication to 
conform to the special provisions 
applicable to restriction removal. 

Findings 

We find preliminarily, that each 
applicant has demonstrated that its 
requested removal of restrictions or 
broadening of unduly narrow authority 
is consistent with 49 U.EC 10922(h). 

In the absence of comxneots filed 
within 25 days of publication of this 
decision-notice, appropriate reformed 
authority will be issued to each 
applicant Prior to beginning operationa 
under the newly authority, compliance 
must be made vrith the normal statutory 
and regulatory requirements for 
common and contract carriers. 


By the Commission. Restriction 
Removal Board Members Spom. Ewing, 
and Shaffer. 

Agstha L. Margcaovidi. 

Secretary. 

MC 58923 (Sub-74)X. filed June 24. 
1981. Applicant GEORGIA HIGHWAY 
EXPRESS. INC. 2090 Jonesboro Road 
SR, Atlanta. GA 30315. Representative: 
William W. West (same address as 
applicant). Applicant holds authority in 
Certificates No. MC-119189 and Sul^No. 
2, acquired in Docket MC-F-1337a In 
conjunction with that acquisilioa Sub- 
No. 2 (Certificate of Registration) was 
converted to a oertlficaie of public 
convenience and necessity in No. MC- 
58923 (Sub-No. 48). It seeks to (1) 
broaden the general commodities 
authority in toth certificates by 
removing all restrictions ^'except classes 
A and B explosives"; and (2) replace the 
named points with dty-wide or county¬ 
wide authority; MC-11918a Long Beach. 
CA (Los Angdes Harbor and Long 
Beach. CA), and Los Angeles County. 

CA (Vernon and Los Angeles. CA. and 
points in the unincorporated portion of 
Los Angeles County, CA within 3 miles 
of the Intersection of East Ninth St. and 
Goodrich Blvd). 

MC 94835 (Sub-ll)X: filed July 7,1981. 
Applicant: J. RoUman & SON, INC, P.O. 
Box 147. Utitz. PA 17543. 

Representative: Daniel W. Kane. Box 
826. 2207 Old Gettysburg Road Camp 
Hill. PA 17011. Applicant seeks to 
remove restrictions In its lead and Sub- 
Nos. 5F, 8F. 8P, 9F, and lOF certificates 
to (1) broaden the commodity 
descriptions firrm (a) brick in the lead 
and from glass bottle in Sub-No. 8F, to 
"day. concrete, glass, or stone 
products": (b) from paper, and paper 
products in Sub-No. 5F, to "pulp, paper, 
related products"; (c) from fertilizer and 
manufactured fertilir^r in Sub-No. 6F, to 
*ferti!izer, insectiddes. fungiddes. and 
herbiddes": (d) frotn cabbage, flour, and 
potatoes in Sul^No. 6F, from frozen 
foods, frozen poultry, tomato plants, 
fresh vegetables and frozen fmits and 
frozen bakery products, and vegetables, 
in Sub-No. 9F, from foods, food 
products, food ingredients, animal foods, 
animal food Ingr^ents and meat by¬ 
products in Sub-No. IGF, to "food and 
related products": (e) from farm 
machinery in Sub-No. 6F to 
••machineiy*: (f) from general 
commodities (except those of unusuai 
value. Classes A and B explosivea and 
artides requiring spedal equipment) in 
Sub-No. 6F, to "general oommodltiea 
(except Classes A and B explosives)"; 

(s) from lumber in Sub-No. 6F. to 
'dumber and wood products"; (h) from 
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hoy and straw in Sub-No. 6F. to **fann 
pr^ucts**; (i) from funk in Sub-No. 8F. to 
''waste or scrap materials"; (j) bom 
groceries, canned goods, peanuts, 
noodles, macaroni, spaghetti, vermicelli, 
and such commodities, except pretzels 
and pretzel containers, as are dealt in by 
a retail grocery store, in Sub-Na 8F, to 
"such commodities as are dealt in by 
retail, wholesale, chain grocery and food 
distribution facilities"; (2) replace one¬ 
way authority with radial authority in 
the lead and Sub-Nos. 5F, 6F, SF, and 9F. 
between the counties named below and 
points throughout the U.S.; (3] remove 
facility limitations in Sub-No. lOF; (4) 
replace Conic, NH with Strafford 
County, NR West Bridgewater and 
Fallstbn, PA, with Beaver County, PA, 
Auburn, PA, with Schuylkill County. PA. 
Hazelton, PA, with Luzerne County. PA. 
Lancaster. PA. with Lancaster County, 
PA, Paxtonville, PA, with Snyder 
County, PA. Watsontown, PA. with 
Northumberland County, PA. York. PA. 
with York County. PA, Matawan. N). 
with Monmouth County. N). Sayreville, 
N], with Middlesex County. N). and 
Hillsborough Township, Nf, with 
Somerset County, N), in the lead; Utitz. 
PA, with Lancaster County, PA. in Sub- 
No. 5F; Ronks. PA. with Lancaster 
County. PA. Paulsboro, N], with 
Cloucester County. NJ, Morgantown. 

PA. with Berks County, PA. 
Bowmansville. PA, and points within 15 
miles of Bowmansville, PA, with 
Lancaster, Berks, Chester, and Lebanon 
Counties, PA, New Market. MD, %vith SL 
Marys County, MD, 

Intercourse, PA, with Lancaster County. 
PA. Wilmington, DE, with New Castle 
County, DB, Camden. N), with Camden 
County, N|. Trenton, N), with Mercer 
County, n). in Sub-No. 6F; Harrisburg. 
PA. and points within 3 miles of 
Harrisburg, PA, with Dauphin end 
Cumberland Counties. PA. Perth Amboy, 
N), with Middlesex County. N], Salem, 
n). with Salem County, N], Phelps and 
Corham. NY, %vith Ontario County, NY, 
Red Creek, NY, with Wayne County. 

NY, Swedesbora N], with Cloucester 
County, N), Camden, N). with Camden 
County, NJ, Jersey City, NJ, with Hudson 
County, N|, Wyoming. Smyrna and 
Houston. DE, with Kent County, DE. 
Philadelphia. PA, with Philadelphia 
County. PA. Lebanon, PA, with Lebanon 
County. PA. Wilmington. DE, with New 
Castle County. DE, In Sub-No. 8F; 
Lancaster. PA, with Lancaster County. 
PA, Lebanon. PA. with Lebanon County. 
PA, Camden, N|, with Camden County. 
N], Wilmington. DE. with New Castle 
County. DE, Little Creek, VA. with 
Suffolk, VA, Lexiogton. NC. with 
Davidson County. NC, Charlotte. NC. 


with Mechlenburg County, NC, Atlanta. 
GA. with Fulton and DeKalb Counties, 
CA, Louisville. KY. with Jefferson 
County. KY, Detroit, MI, with Wayne 
and G^esee Counties. ML ClaveJand, 
OR with Cuyahoga County, OH. 
CincinnatL OH. with Hamilton County, 
OR Indianapolis, IN, with Marion 
County, LN, Chicago, lU with Cook and 
DuPage Counties, IL, New Haven, CT. 
with New Haven County, CT. 

BridgeporL CT. with Fairfield County. 
CT. Providence. RL with Providence 
County, RL Boston, MA. with Suffolk 
County, MA, Worcester. MA. with 
Worcester County. MA. Portland. ME, 
%vith Cumberland County, ME, New 
Holland, PA. with Lancaster County. PA, 
Columbus, OH. with Franklin County. 
OR Hartford, CT, with Hartford County. 
CT, New London, CT. with New London 
County. CT, Torrington. CT. with 
Litchfield County, CT. Wallingford, CT. 
with New Haven County, CT, Keene, 

NR with Cheshire County, NH. 
Manchester. NH, with Hillsboro Cotinty, 
NH. Nassau, NH. with Hillsboro County. 
NH, West Lebanon. NR «vith Grafton 
County, NR Portsmouth. Rl. with New 
Port County. RL Toledo, OR with Lucas 
County. OR Bellaire, OR with Belmont 
County, OR Canton. OR with Stark 
County. OR Dayton. OR with 
Montgomery County, OR Green Bay. 
Wl. with Brown County, WL Madison, 
WI. with Dane County, Wl, Milwaukee, 
WL with Milwaukee and Washington 
Counties, WL St. Louis, MO, with St. 
Louis County. MO, FlinL ML with 
Genesee County, Ml Lafayette, IN, with 
Tippecanoe County, IN. Saginaw, MI, 
with Saginaw County. ML Williamsburg. 
VA, with Williamsburg County, VA, 
Youngstown, OR with Trumbull and 
Mahoning Counties, OR Kearney, NJ, 
with Hudson County, NJ. Landover, MD. 
with Price George's County. MD, 
Downington, P^ with Chester County, 
PA. in Sub-No. 9F: Scranton. PA, with 
Lackawanna County. PA. and 
Allentown, PA, with Lehigh County, PA. 
In Sub-No. lOF: (5) delete the comnmjiity 
exception of fire brick in the lead; (6) 
delete the exception of service to 
Camden. NJ. in Sub-No. 5; (7J broaden 
the off-route points of Strasburg. PA, 
and Curtis Bay, MD. to Lancaster 
County. PA, and Baltimore County. MD, 
in Sut^Na 6; (8) remove restrictions 
limiting service to pick-up and delivery 
only at named points in Sub-Na 6; (9) 
eliminate the restriction in Sub-No. 6. 
limiting transportation to service from 
July 1 to September 30; (10) remove the 
exceptions of service to municipalities 
in Lancaster County, PA, in Su^No. 6; 
(11) delete commodity exceptions in 
Su^Nos. 8.9, and 10; (12) eliminate the 


exceptions against service to Worcester, 
MA. in Sub-No. 9. Sheet No. 2; (13) 
remove restrictions against shipments 
destined to Ohio in Sub-No. 9. Sheet No. 
3; and (14) remove originating at and/or 
destined to restrictions in Sub-Na 10. 

MC 107838 (Sub-5)X, filed June 3a 
1981. Applicant: H & S MOTOR 
FREIGHT. INC, 438 East Second SlreeL 
Eldon. MO 65028. Representative: 

Ronald R. Adams. 600 Hubbell Building. 
Des Moines. lA 50309. Applicant seeks 
to remove restrictions in its lead and 
Sub-Nos. 2 and 4 certificates to (1) 
remove all restrictions in its general 
commodities authority "except classes 
A and B explosives" in all certificates; 
and broaden its other commodity 
descriptions to: "food and related 
products" fit)m feed, and "petroleum, 
natural gas, and their products" from oil 
in containers, in the lead certificate, 
sheet 2; (2) authorize service at all 
intermediate points on described regular 
routes in all oertificates; (3) change one¬ 
way regular-route authorities to two- 
way authority; (4) broaden off-route 
points in Sub-No. 2 to county-wide 
authority: Miller. Camden and Moigan 
Counties, MO (t^t area of the Lake of 
the Ozarks bounded by U.S. H%vy 54 and 
MO Hwy 5, including those areas known 
as Horseshoe Bend and Shawnee Bend); 
(5) in the irregular-route authority, in the 
lead oertificate. (a) change one-way 
authority to radial authority, and (b) 
replace the named origin point with 
county-wide authority: Moigan, Benton, 
Pettis, Miller and Moniteau Counties, 
MO (Versailles, MO and points %vithin 
15 miles thereof): and (6) remove 
restrictions (a) prohibit!^ 
transportation of cetain commodities 
frrom, to and between the described 
points (lead certificate, sheet 1); (b) 
prohibiting shipmenis originating aL or 
interchanged at East St. L^is, IL or St 
Louis, MO, when destined to Kansas 
City. KS, or points beyond and vice 
versa (lead oertificate and Sub-No. 2); 

(c) prohibiting tacking or Joinder with 
authority presently held to provide a 
through service between SL Louis and 
Kansas City. MO, and points in their 
commercial zones (Sul^No. 4); and (d) 
prohibiting non-radiai transportation of 
traffic between Springfield and Jefferson 
City, MO. or radially between those 
points, and, St. Louis or Kansas Qty. 

MO (Sub-Na 4). 

Note.— Applicant's authority to tack %riil be 
govoraad by 40 CFR 10i2.10(b). 

MC 110325 (Sub-177)X filed June 25, 
1981. AppUcant- TRANSCON LINES, 

P.O. Box 92220. Los Angeles. CA 90009. 
Representative: Jerome Biniasz (same 
address as applicant). Applicant seeks 
to remove restrictions in its Sub-Nos. 74, 
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109F. latF. 131F, 132F. 133F. 135F, 136F. 
137F. l3eP, 139F. 140F. 141F, 142F* 143F, 
144F, 145F. 147F. 149F. 150F. 151F. 155F, 
156F, 157F, leoF, and 161F certificates, 
to (1) delete all exceptions in its general 
commodities authority ^'except classes 
A and B explosives,^ in each oertiflcatr, 
(2) broaden regular-route territorial 
descriptions to authorize service at all 
intermediate points: (3) remove 
restrictions prohibiting (a) either picking 
up or delivery of trefBc at certain points 
(Sub-No, 74, sheet 1): (b) any service 
between Chattanooga. TN and 
Memphis, TN (Sub-No. 74, sheet 3): (c) 
service within the commercial zones of 
any of the regular-route points 
authorized except at those points within 
the State of Tennessee (Sub-No. 74, 
sheet 7); and remove restrictions which 
specify service for purposes of joinder 
(^y (Sub-No. 149); and (4) remove 
facilities limitations, and broaden the 
off-route points to county-wide 
authority: Sub-No. 74 (sheet 4), 
Rutherford County, TN (facilities in 
Rutherford County, near Nashville, TN); 
Sub-No. 131. Columbia and Union 
Counties. PA (Millville and New Berlin. 
PAk Sub-No. 132, Sandusky and Seneca 
Counties, OH (facilities at Green 
Springs. OH): Sub-No. 133, Cumberland 
County, PA (fadUties at Mount Holly 
Springs. PA): Sub-No. 135, Van Buren 
County, MI (fadlities at Decatur. MI): 
Sub-No. 136, Mayes and Wagoner 
Counties. OK (Wagoner and Pryor, OK); 
Sub-No. 139, Pierce County, WA (those 
points in Pierce County, WA on and 
west of a specific highway); Sub-No. 

143, Valenda County, NM (Grants and 
Milan. NM): Sub-No. 144, El Paso 
County, CO (Colorado Springs, CO); 
Sub-No. 147, Wake Cotmty, NC 
(fadlities near Wendell. NC): Sub-No. 
150. Milam County, TX (fadlities near 
Cameron. TX); Sub-No. 151. Bradley 
County, TT4 (fadlities near Charleston, 
TN); Sub-No. 155, Atchison County, KS 
(Atchison. KS), Grundy County, IL (Coal 
City. IL), DuPage, Kane. Winnebago. 
Peoria and Tazewell Counties. IL 
(Aurora. Rockford, and Pekin. IL). and 
Nemaha. Brown and Washington 
Counties. KS (Sabetha and L&n, KS); 
Sub-No. 161, Cowlitz County, WA 
(Longview, WA): and Sub-No. 74. 
Bledsoe. Sequachie and Van Buren 
Counties. TN (Fall Creek Palls State 
Park. TN, and points within ten miles of 
the boundary of said Park, except 
Dunlap and Pikeviile, TN, and points on 
and spedfic highway between Dunlap 
and Pikeviile). 

MC115626 (Sub-^)X, Tded May 21, 
1081, published in the Federal Reg^ter 
of June 17,1981. and republished as 
follows: Applicant: W. J. DIGBY INC, 


6015 B. 56th Ave., Commerce City, CO 
80022. Representative: Jack B. Wolfe, 
1600 Sherman St^ 666 Capitol Life 
Center, Denver, CO 80203. Applicant 
seeks to remove restrictions in its Sub- 
Nos. 270, 274, 282, 264. 287, 295F. 299F. 
316F, 319F. 336F. 338F. 339P, 340F. 343F. 
348F. 354F. 359F. 363F, 368F, 460F. 374F. 
399F. 405F. 424, 433, 435,437F. 446F, 

446F, 451, 452F. 453F, 463F, 474F. 477F, 
463F, A90F. 492F. SOOF. 517F, 519F. 529F, 
532F. 534F, 535, 636F, 644F. 550F, 556. 
559F. 564F, 568F, 574F, 577F. 678F, 561, 
5d9F. 590F, 591P. 593F and 596F 
certificates to (1) broaden its commodity 
descriptions to (a) **textila mill products, 
rubber and plastic products, lumber and 
wood products and miscellaneous 
products of manufacturing" from 
specified commdities such as carpeting, 
carpets, rugs, floor coverings, artide 
grass carpets, textile, mattress cover, 
and textile mattress padding, carpet 
pad, floor tile and floor coverings in 
Sub-Nos. 27a 274, 299F, 363F, 360F, 433, 
508F, 564P. and 566F: (b) "furniture and 
fixtures, machinery and day. concrete, 
glass Of stone products", from spedfied 
commodities such as new furniture, new 
furniture parts, lamps, lamp shades, 
lighting fixtures and light bulbs in Sub- 
Nos. 282,295F. and 590F; (c) "day, 
concrete, glass or stone products", from 
insulating materials in Sub-No. 284; (d) 
"chemical and related products", frcra 
spedfied commodities such as 
chemicals and adhesive cement, sodium 
bicarbonate, sodium carbonate and 
deaning, scouring and washing 
compounds in Sub-Nos. 287,519F, 
650F(2). 568(b), and 574F: (e) 
"machinery'* from spedfi^ 
commodities such as mechanical 
refrigeration units, evaporators and 
compressors, and matedals and 
accessories and electrical Instruments in 
Sub-Nos. 316F and 354F; (f) "chemicals 
and related products, metal products 
and machinery", from chemicals and 
chemical products, high pressure units 
and materials, equipment and supplies 
used in the manufacturo, distribution 
and installation of high* pressure water 
units in Sub-No. 319F; (g) *'day, 
concrete, glass or stone products and 
rubber and plastic products", from 
beads and pulverized glass in Sub-No. 
336; (h) **nibber and plastic products, 
pulp, paper and related products", from 
specified commodities such as plastic 
products, commodities dealt in by 
manufacturers and convertors of paper 
and paper products, and materials, 
equipment and supplies, and plastic 
beads in containers in Sub-Nos. 338F, 
339P, 340F and 424; (i) "general 
commodities (except classes A and B 
explosives)", from safety clothing and 


equipment for the protection of workers 
and materials, equipment and supplies 
used in the manufacture and distribution 
of those commodities, abrasives and 
abrasive products, drilling, coring and 
mining bits, sealants, power tools and 
parts for power tools and materials, 
equipment and supplies used in the 
manufacture and distribution of 
industrial ceramics, plastic and 
synthetic articles, chemical process, 
mining and petroleum products, and 
commodities dealt in by manufactxirers 
of such commodities, in Sub-No. 348F: (j) 
"rubber and plastic products" from 
rubber tires and tub^ and accessories 
for rubber tires and tubes in Sub-No. 
366F; (k) "such commodities as are dealt 
In by manufacturers of trunks and 
traveling bags" from materials and 
supplies used in the manufacture of 
trucks and traveling bags, and trunks 
and traveling bags in Sub-No. 374: (1) 
"pulp, paper and related products, and 
metal pn^ucts", from honeycomb 
cellular boards, honeycomb cellular 
blocks or honeycomb cellular panels, 
fiberboard, paper and metal in Sub-No. 
406F; (m) "day. concrete, glass or stone 
product^ metal products and lumber 
and wood products", from boards, 
blocks and panels in Sub-No. 435; (n) 
"chemicals and related products, rubber 
and plastic products, food and related 
products and pulp, paper and related 
products" from dntg and toilet 
preparations, health and beauty care 
products, deaning compounds, plastic 
artidos. dietetic foods, infant foods and 
dessert preparations, chemicals, 
foodstuffs, deaning compounds, 
equipment and appliances used in 
health and beauty care in Sub-No. 437F; 
(o) "such commoAties as are dealt in by 
manufacturers of suitcases, travel bags, 
briefcases and carrying cases", from 
suitcases, travel bags, briefcases and 
carrying cases, and materials and 
supplies used in the manufacture, repair, 
display and distribution of those 
commodities in Sub-No. 451; (p) 
"chemicals and related products and 
petroleum and natural gat and their 
products", from deaning, washing, 
buffing and polishing compounds, textile 
softeners, lubricants, hypochlorite 
solutions, deodorants, disinfectants and 
paints in Sub-No. 452F; (q) '^troleum, 
natural gas and their pr^ucts, 
chemicals and related products and 
machinery", from petroleum, petroleum 
products, vehide body sealer, and sound 
deadener compounds and filters and 
materials, supplies and equipment used 
in the manufacture, sale and distribution 
of tha commodities named In Sub-No. 
453: (r) ''machinery, day, concrete, glass 
or stone products, metal products. 
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rubber and plastic products, aod 
instruments and photographic goods.*^ 
from specified commodities such us 
electrical household appliances and 
equipment, hydrotherpy equipment, sink 
and shower fixtures, smoke alarms, 
water filters and materials, equipment 
and supplies used in the manufacture 
and distribution of the commodities 
named in Sub-Nos. 474F and 591F: (•) 
"such commodities as are dealt 
in by manufacturers of 
shampoo, toilet preparation, hair mist, 
soap and cosmetics" from specified 
commodities such as shampoo, toilet 
preparation, hair mist. soap, cosmetics 
and materials, equipment and supplies 
used in the manufacture of the 
commodities named in Sub-Nos. 490F 
and 578F: (t) "chemicals and related 
products, rubber and plastic products, 
and machinery", from chemicals, plastic 
liquid, plastic sheeting, ink. facquer, 
varnish, paint thinner and machinery 
and machinery parts, in Sub-No. 482F: 

(u) "such commodities as are dealt in by 
manufacturers of hospital supplies and 
accessories'*, from hospital supplies and 
accessories in Sub-No. 617F; (vj 
"petroleum, natural gas and their 
product", from petroleum and petroleum 
products in Sub-No. 532F; (w) "such 
commodities as are dealt in by 
manufacturers of drugs, chemicals and 
toilet preparations** from drugs, 
chemdals and toilet preparations in 
Sub-No. &34F; (x) "petroleum and 
natural gas and their products and 
chemicals and related products'*, from 
petroleum and petroleum products and 
vehicle body sealer and sound 
deadeners in Sub-No. 535; (y) "furniture 
and fixtures", from wooden cabinets 
and cabinet parts in Sub-No. 536F; (z) 
"chemicals and related products and 
such commodities as are dealt in by 
manufacturers or distributors of drugs, 
toilet preparations and health care 
products", from drugs, toilet 
preparations, health care products, 
magnesium hydroxide and alumina 
calcined in Sub-No. 556; (aa) "rubber 
and plastic products and such 
commodities as are dealt in by 
manufacturers of fiberglass materials 
and products", from fibcfgtass, 
fiberglass products, plastic materials, 
plastic products, and equipment and 
supplies used in the manufacture of 
packing or installation of those 
commodities in Sub-No. 577F; (bb) "clay, 
concrete, glass or stone products and 
non-metallic minerals'*, from 
diatomaceous earth in Sub-Na 589F; (cc) 
"clay, concrete, glass or stone products 
and machinery" from light bulbs and 
lighting fixtures and materials, 
equipment and supplies used in the 


manufacture, distribution and sale of 
those commodities in Sub-No. 590F; (dd) 
"food and related products" from fe^ 
and feed ingredients in Sub-No. 55QF(1) 
and (ee) "gerutral commodities (except 
classes A and B explosives}" from toilet 
preparations, health and bemuty aid 
products. buHing and polishing 
compounds, and equipment and 
appliances used in health and beauty 
care and commodities used in the 
manufacture of these commodities in 
Sub-No. 446F; (2) replace its dties and 
facilities with county-ivide or city-wide 
authority: in Sub-No. 270, Anaheim CA, 
with Orange County, CA: in Sub-No. 

284, facilities at Fruita. CO. and 
Grambling, LA, with Mesa County, CO, 
and Lincoln County. LA; In Sub-No. 

316F, Louisville. CA. with Jefferson 
County. GA: in Sub-No. 336P. facility at 
Brownwood, TX. with Brown County. 
TX: in Sub-Nos. 338F and 424. facilities 
at Shelbyville. IL with Shelby County. 

IL; in Sub-No. 340F. facilities at San 
Pedro, La Mirada. CA. and Saginaw. TX. 
with Los Angeles and Orange Counties. 
CA. and Tarrant County. TX: in Sub-No. 
343F, facilities at Chicago Heights. IL, 
with Cook County. IL; in Sub-No. 354F, 
Loveland. CO, and Ames, lA, with 
Larimer County, CO, and Story County. 
LA; in Sub-No. 356F. Cockeysi^le, MD. 
and Holyoke. MA with Baltimore 
County. MO, and Hampden County. MA: 
in SubhNo. 363F, Madison. IN, and 
Lancaster and East Hempfield. PA, with 
Jefferson County. IN. and Lancaster 
County, PA; in Sub-No. 368F. Huntsville. 
AL, BulTala NY, Dayton, OH. 
Conschohocken. PA. and Carson. CA. 
with Madison County. AL. Erie and 
Niagara Counties, NY, Montgomery 
County. OH, Montgomery County. PA, 
and Los Angeles County CA: in Sub-No. 
369P, Rabun Gap. Dalton and 
Chatsworlh. GA. McCehee. AR. 
Chattanooga. TN. Glasgow. VA« Elk 
Grove Village, IL Willow Grove. 
Fogelsville. Lancaster and East 
Hempfield. PA. with Whitfield. Murray 
and Rabun Counties, GA. Desha County, 
AR. Hamilton County, TN, Rockbridge 
County. VA. Cook and DuPage Counties, 
IL and Montgomery. Lancaster and 
Lehigh Counbes, PA: in Sub-No. 374P, 
Riverside and Waterbury, CT. 
Mishawaka and Port Clinton. IN, Canton 
and LoweU. MA. Columbus. MS. 

Garfield Ridgefield and West CaldwelL 
NJ. Glencove, NY, Pottstown. PA, 
Providence and West Warwick. RI. 
Stuart. VA. and Tucson and Nogales, 

AZ. with Fairfield and New Haven 
Counbes, CT. St. Joseph County, IN. 
Norfolk and Middlesex Counties. MA. 
Lowndes County. MS. Bergen and Essex 
Counbes, NJ. Nassau County. NY. 


Montgomery County. PA, Providence 
and Kent Counbes. RI. Patrick County. 
VA. and Pima and Santa Cruz Counties. 
AZ; in Sub-No. 399F. Worcbester. MA. 
Seattle. WA. Phoenix, AZ. and 
Charlotte. NC with Worchester County. 
MA. King County. WA. Maricopa and 
Pinal Counties, AZ and Mecklenburg . 
County, NC in Sub-No. 405F. facility at 
Casa Grande, AZ with Pinal County. 

AZ, and Pascogoula, MS. with |ack^n 
County. MS; in Sub-No. 435. La Mirada. 
CA. Casa Grande and Nogales. AZ, with 
Los Angeles and Orange Counbes, CA, 
and Pinal and San Cruz Counties. AZ; in 
Sub-No. 437P. La Mirada. CA. Spokane 
and Seattle. WA. with Los Angeles and 
Orange Counties. CA and Spokane and 
King Counties, WA: In Sub-No. 446F. 
Sparks, NV, Seattle. WA. and 
Piscataway, N|; with Washoe County, 
NV, King County, WA and Middlesex 
County, N): in Sub-No. 448F. fadlibes at 
Waxdale and Racine. Wl. with Racine 
County. WL in Sub-No. 452F, Joilet. IL 
Avenel, NJ and Garland. TX with Will 
County. IL Middlesex County, N|. and 
Dallas County, TX: in Sub-No. 463F, 
fadlibes at Denver. CO. with Denver, 
CO. and Florence. KY with Boone 
County, KY; 

in Sub-No. 483F, facility at Cheswick. 

PA. with Allegheny County, PA: in Sub- 
Na 492F, Terre Haute. IN. Elmhurst. IL 
Herdon. VA, Charlotte and Matthews, 
NC. Moss Point MS, Kearney. N|. 
Farmingdale. NY. and Woburn and 
South Hadley Palls. MA. with Vigo 
County, IN. Cook and Du Page Counbes. 
IL Fairfax County. VA. Mecklenburg 
County, NC, Jackson County. MS, 
Hudson County, N). Nassau County. NY, 
Middlesex and Hampshire Counties, 

MA: in Sub-No. 508F. facilities in 
Kankakee. IL with Kankakee County, 

IL Southgate, CA with Los Angeles 
County. CA; in Sub-No. 517F, Irvine, CA. 
%vilh Orange County. CA: in Sub-No. 
534F. Elkhart IN, and New Haven, CT. 
with Elkhart County. IN and New Haven 
County, CT: in Sub-Na 535, Congo and 
St Marys, WV, Emienton. Farmers 
Valley and North Warren. PA. and 
Buffalo and North Tonawanda. NY, with 
Pleasants and Hancock Counties, WV, 
Venango, McKeann. and Warren 
Counties, PA. and Erie and Niagara 
Coonbet, NY: in Sub-No. 544F, 
Hampstead and Easton. MD. Tarboro 
and Fayetteville, NC, and Lancaster. PA« 
with Carroll and Talbot Counties, KB). 
Edgecombe and Cumberland Counbes, 
NC, and Lancaster County. PA: In Sub- 
No. 550F, facilities in Sweetwater. WY, 
with Sweetwater County. WY; in Sub- 
No. 558 Lakewood, N|. Lewes. DE. Reno, 

NV, and San Leandra CA. with Ocean 
County, N], Sussex County, DE, Washoe 
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County, NV, and Alameda County, CA; 
in Subi-No. 559F, facilities at Camphill 
and Mechanicsburg, PA. %vith 
Cumberland County, PA; in Sub-No. 
564F, East Hempfield Township and 
Lancaster. PA. with Lancaster County, 
PA; in Sub-No. 568F. Ames, lA. and 
Pennsauken. N), with Story County, lA. 
and Camden County, N|: in Sub-No. 
S74F. facilities in Old Fort OH. and 
Syracuse. NY. with Seneca County, OH 
and Onondaga County. NY: in Sul^No. 
577F. facilities at Amarillo. TX. with 
Potter County, TX: in Sub-No. 578F, 
Friendship. NC, with Guilford County, 
NC: in Sub-No. 581, facilities at 
Hartford. CT, with Hartford County, CT; 
in Sub-No. 589F. Maricopa, CA, with 
Kem County, CA: in Sub-No. 590F, 
Compton, CA. %vith Los Angeles County, 
CA; in Sub-No. 593F, East Greenwood. 
SC, with Greenwood County, SC; and in 
Sub-No. 596F. facilities at Chatsworth, 
CA, with Los Angeles County, CA: (3) 
change its one-way authority to radid 
authority between the above named 
cities and counties, and several States 
throughout the U,8.; (4) remove various 
commodity restrictions including except 
in bulk, in tank vehicles, except of those 
of unusual value, household goods as 
defined by the Commission, and those 
requiring special equipment in vehicles 
equipped with mechanical refrigeration, 
except foodstuffs, in bags. etc. in Sub- 
Nos. 284. 287, 319F. 340F, 343F, 34aF. 
359F. 399F. 424,448F. 448P. 451.452F, 
453F. 463F. 477F. 483F. 519F. 529F, 535, 
544F, 550F. 568F. 589F and etc.: (5) 
eliminate the originating at and/or 
destined to restrictions in Sub-Nos. 270, 
33dF. 343F, 35eF, 383F. 399F. 424. 433, 

435, 446F. 448F. 452F. 453F. 463F, 477F. 
544F. 5S8F. 581F, 589P and 593F; and (6) 
eliminate the AK and HI exceptions in 
Sub-Nos. 284. 316F. 348F. 359F. 448F. 
448F. 451, 474F, 490F. 532F, 538F. 544F. 
564F, 574F. 577F, 591F. 593F. and 596F, 
The purposes of this republication are: 
(A) to delete reference to Sub-No. 44aF 
at (l)(n), and to add **pulp. paper, and 
related products'* to that commodity 
description: (B) to replace reference to 
Sub-No. 519F with Sub-No. 591F at (iKr). 
and to add '*tnstruments and 
photographic goods** to that commodity 
description: and (C) to notice Lot 
Angeles and Orange Counties, CA, for 
La Mirada. CA. in Sub-Nos. 340F, 435. 
and 437F, Erie and Niagara Counties, 
NY. for Buffalo. NY. in Sub-No. 36BF, 
Cook and Du Page Counties, 11^ for ^k 
Grove Village. IL, In Sub-No. 369F, 
Maricopa and Pinal Counties. A2^ for 
Phoenix. AZ, in Sub-No. 399F, Cook and 
Du Page Counties, IL, for Elmhurst IL in 
Sub-No. 492F, and Los Angeles County, 
CA, for Compton. CA, in Sub-No. 590F. 


MC 119422 [Sub-74)X. filed April 27, 
1981, previously published in the Federal 
Register of June 1,1981, republished as 
corrected: Applicant: EE-fAY MOTOR 
TRANSPORTS. INC.. P.O. Box 1037, 

East St. Louis. IL 82204. Representative: 
Lawrence E. Lindoman. 1032 
Pennsylvania Building. Pennsylvania 
Ave. h 13th. N.W„ Washington, DC 
20004. Applicant seeks to remove 
restrictions in its lead and Sub-Nos. 29. 
3a 31. 3a 39. 41, 42, 43, 44,45. 46.47. 50, 
55 5a 57, 58. 59. 60.62. 64F. 65,67F, 68F, 
TIP, 72, and 73 certificates to (1) 
broaden the commodity description: in 
its lead, Sub-Nos. 67 and 72 from 
petroleum and petroleum products, in 
the lead, bom ^el oil in the lead, Sub- 
Nos. 4a and 50 to **petroleum, natural 
gas. and their products**; from liquid 
petroleum wax. in the lead to 
**petro!eum, natural gas and their 
products and food and related 
products**; from road oil in Sub-Nos. 43, 
4a and sa from lubricating oil in Sub- 
Na sa from compounding asphalt in 
Sub-No. 64 to ''petroleum, natural gas 
and their products"; from asphalt in 
Sub-Nos. 43. 4a 50. and 64 to "coal and 
coal products": from cement in the lead 
and Sub-Nos. 42,65. and 6a from 
cement kiln dust in Sub-No. 39 and from 
limestone in the lead and Sub-Nos. 31, 

45. and 59 to "clay, concrete, glass or 
stone products": from fly ash in the lead 
to "metal products": from mineral filler 
in the lead, from lime in Sub-Nos. 45 and 

59 to *^ores and minerals": from fertilizer 
in the lead and Sub-Nos. 30.41,44. and 

60 from anhydrous ammonia In Sub-No. 
44; from plastic pellets in Sub-No. 62 and 
from aci^ and ^emicals in the lead 
and Sub-No. 56 to"ch6micai8 and related 
products": from plastic pellets in Sub- 
No. 62 to "rubber and plastic products 
and food and related products": from 
animal and poultry feed in the lead: 
from com products in the lead and Sub- 
Nos. 57 and 71; from com flour In Sub- 
No. 36 and from flour in Sub-Nos. 47 and 
55 to "food and related products": from 
dry commodities in Sub-No. 29 to 
"commodities in bulk"; (2) remove the 
"in bulk" restrictions in the lead and 
Sub-Nos. 29, 30. 31. 43. 44. 45. 4a 47. 50, 
55. 5a 57, sa 50. 60. 62. 64. 67. 71, 72, and 
73: (3) remove the in tank vehicles 
rest^ction in load and Sub-Nos. 43.44. 

46. 50. 62.64.67, and 72; (4) remove a 
restriction to a prior or subsequent 
movement by rail or water in its lead 
and Sub-No. 62: (5) remove the in bags 
restrictions in the lead and Sub-No. 36; 
(6) remove the restriction against the 
transportation of cryogenic liquids and' 
petroleum products in the lead: (7) 
remove the "originating at and/or 
destined to" named points restriction in 


the lead and Sub-Nos. 29.44,45.46. and 
47: (8) remove a restriction requiring 
heat in transit in Sub-No. 64; (9) remove 
plantsite limitations (a) in the lead and 
Sub-Nos. 62 and replace Cast St. Louis, 
IL with St Louis County, MO and St 
Louis, MO and Monroe. St. Clair and 
Madison Counties. lU in the lead and 
replace St Louis. MO with St Louis, 
Jefferson, and St. Charles Counties. MO 
and St. Louis. MO and Monroe. St Clair 
and Madison Counties. IL: Hannibal, 
MO with Marion and Ralls Counties, 
MO and Pike and Adams Counties, IL; 
in the lead. Arnold, MO with Jefferson 
and St Louis Counties, MO and Monroe 
County. IL; (b) in the lead and Sub-No. 
29 and replace Tri City Regional Port 
District Madison County. ^ %vith 
Madison and St. Clair Counties, IL and 
St. Louis County, MO. (c) in Sub-Nos. 39 
and 66 and replace Selma. MO with 
Jefferson County, MO, (d) in Sub-No. 41 
and replace East St Louis, IL and points 
within 5 miles thereof with St Clair. 
Monroe and Madison Counties, IL and 
St Louis, MO and St Louis County, MO, 
(e) in Sub-Nos. 42,47.5a 65 and replace 
St Louis. MO with St. Louis, St Charles 
and Jefferson Counties, MO. St Louis, 
MO and St. Clair, Madison and Monroe 
Counties, IL. (f) in Sub-Nos. 44.50 and 
replace Meredosia, IL with Morgaa 
Brown and Pike Counties. IL, (g) in Sub- 
No. 45 and replace St Genevieve and 
Mosher. Mo with St. Genevieve County, 
MO and Randolph County, IL, (h) in 
Sub-No. 56 and replace Peveiy, MO with 
Jefferson County, MO and Monroe 
County, IL, and Channahon Township. 

IL with Will County, IL. (i) in Sub-No. 60 
and replace Bussen Spur, MO with St 
Louis County, MO, (j) in Sub-No. 64 and 
replace Augusta, KS with Butler County, 
KS. (k) in Sub-No. 67 and replace 
Sauget IL with St Clair County, II, and 
St. Louis County, MO. (I) in Sub-No. 72 
and replace Wood River, IL with 
Madison County, IL and St Louis 
County. MO; (10) change city to county- 
wi^e authority: (a) in the lead from 
Centralia, IL and points within 25 miles 
thereof to Marion, Fayette, Bond. 
Clinton. Washington, Perry, Jefferson, 
Hamilton, Wayne, and Clay Counties. 

U,; from East St Louis to 
Monroe, SL Clair and Madison 
Counties, IL, St. Louis, MO and St Louis 
County, MO: from Louisville. KY to 
Jefferson and Oldham Counties, Ky and 
Floyd and Qark Counties. IN: from 
Hannibal. MO to Marion and Ralls 
Counties, MO and Pike and Adams 
Counties, IL from Mt. Vernon, IN to 
Posey County, IN, and Henderson 
County. KY, (b) in Sub-No. 30 from St 
Louis, MO-^st St. Louis, IL to St Louis. 
St. Charles and Jefferson Counties. MO. 
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St. Louis. MO. and St. Clair. Monroe and 
Madison Counties, lU from Ullin, IL to 
Pulaski County, IL, (c) in Sub-No. 36 
from Mt. Vernon. IN to Posey County. IN 
and Henderson County, KY, from 
Millstadt. IL to St. Clair County, IL, (d) 
in Sub-No. 46 from St. Louis and Chesley 
Island. MO to St. Louis, fefferson, and 
St. Charles Counties. MO. St. Louis. MO. 
and St. Clair, Monroe and Madison 
County, IL. (e) in 8ub*No. 55 from 
Sprin^eld. IL to Sangamon County. IL; 
from St. Louis. MO to St. Louis, St. 
Charles, and Jefferson Counties, MO, St 
Louis MO. and St Qair, Madison and 
Monroe Counties, IL; (f) in Sub-No. 57 
from Mt. Vernon. IN to Posey County. 

IN. and Henderson County, KY, (g) in 
Sub-No. 59 fron St. Genevieve. MO to St 
Genevieve County, MO and Randolph 
County, IL. (h) in Sub-No. 71 from 
Kanakee. IL and Mt Vernon, IN to 
Kanakee County. IL and Posey County, 
IN. and Henderson, KY, and (i) in Sul^ 
No. 73 from St Louis, MO to St. Louis, 

St Charles and Jefferson Counties, MO, 
St. Louis. MO. and St Clair, Madison 
and Monroe Counties, IL; (11) change 
one-way to radial authority l^tween 
various combinations of points 
throughout the US in all certificates 
except Sub-No. 73. The purpose of this 
republication is to broaden certain cities 
in parts (9)(a). (f). (k). (1), and (10)(a), (c), 
(f) and (h); to add Sub-No. 29 to part (2) 
and to ^ange the commodity 
descriptions in the lead, and Sub-No. 62 
MC124170 (Sub-176)X filed July 6. 
1961. Applicant; FROSTWAYS. INC, 
3000 Chrysler Service Drive, Detroit, Ml 
48207. Representative: William J. Boyd, 
2021 Midwest Road, Suite 205, Oak 
Brook. IL 60521.Applicant seeks to 
remove restrictions from its Sub-Nos. 58. 
61.67 and 127F certificates as follows: 

(1) expand commodity description from 
pork and beef products to ‘"food and 
related products'* in Sub-No. 56; (2) 
expand commodity description from 
food, food products, food ingredients, 
animal foods, animal food ingredients 
and meat by-products to **food and 
related products and chemicals and 
related products** in Sub-No. 6lF: (3) 
expand commodity description from 
foi^s and food piquets, and 
commodities requiring mechanical 
refrigeration to **food and related 
products** in Sub-No. 67; (4) expand 
commodity description f^rom canned and 
preserved foodstufrs to "food and 
related products** in Sub-No. 127F; (5) 
eliminate "except in bulk" restriction in 
Sub-Nos. 56,61 and 67; (6) eliminate the 
facilities limitations in Sub-Nos. 56.61, 
67 and 127F; (7) replace Scranton and 
Allentown, PA with Lackawana and 
Lehigh Counties. PA in Sub-Nos. 61 and 


67; (6) eliminate ''originating at and 
destined to" restrictions in Sub-Nos. 56, 
61,67 and 127F and (10) provide radial 
authority in place of one-way authority 
between (a) Pittsburgh. PA, and 16 
states and DC, and (b) Lackawana and 
Lehi^ Counties, PA. and. 16 states and 
DC. 

MC 127047 (Sub-47)X. filed June 28, 
1981. Applicant: ED RACBTTE & SON. 
INC, 6021 North Broadway. Wichita, KS 
67219. Representative: Lester C. Arvln, 
614 Century Plaza Building. Wichita. KS 
67202. Applicant seeks to remove 
restrictions in its lead and Sub-Nos. 6,6. 
11,13.15.19. 25. 26, 27. 29. 31. 33F. 35, 
3dF, 39F. 4lF, 42F, and 43F certificates to 

(A) broaden the commodity descriptions 
as follows: lead certificate, to 
"chemicals and related products" from 
sodium chlorate and monobor-chloratr, 
Sub-Nos. 6.11,13.15. and 29, to "metal 
products" from axles, wheels, wheel 
rims, and hub and drum assemblies; 
Sub-No. 25, to "farm machinery and 
accessories" from implement cabs, bale 
loaders, combine scanners, and 
accessories for implement cabs; Sub- 
Nos. 11,31. and 33, to "lumber and wood 
products, and building materials" from 
cabinets, counter tops, wall panels, and 
folding doors, from plywood, 
particleboard, hardboard moldings, and 
plastic articles, and from prefabricated 
buildings, knocked down and materials 
and supplies used in their manufacture; 
Sub-No. 39. to "transportation 
equipment, and materials and supplies" 
from axles, tires, wheels, and hub and 
drum assemblies, and materials and 
supplies; and delete restrictions which 
specify service "in packages and 
containers" in the lead certifleate. 
"except in bulk" in Sub-Nos. 19.25, and 
26, and "in tank vehicles" in Sub-No. 25; 

(B) replace one-way authority with 
radial authority; (C) remove exceptions 
precluding service in AK and HI in Sub- 
Nos. 25,41, and 43; AK, HI. and KS in 
Sub-No. 33; and Fort Smith, AR in Sub- 
No. 6; (D) remove restrictions limiting 
transportation of shipments to that 
originating at the named facilities or 
destined to the named destinations in 
Sub-Nos. 25.26. 27. and 35: (E) broaden 
the named facilities and municipalities 
to county-wide authority as follows; 
lead certificate, Lowndes County. MS 
(Columbus, MS); Sub-No. 6. Dakota 
County MN (Lakeville. MN); Sub-No. 
Harvey County, KS (Newton, KS). York, 
Burt Richardson, Hall, Dodge. Colfax 
and Scotts Bluff Counties, NE (York. 
Tekamah. Falls City, Grand Island, 
Fremont. Schuyler, and Scottsbiuff, NE). 
and Pontotoc, Tulsa. Grady. Stephens, 
Ottawa, Jackson and Comanche 
Counties, OK (Allen. Broken Arrow, 


Chickasha, Duncan, Miami. Altus, and 
Lawton, OK); Sub-No. 11, Harvey and 
Coffey Counties. KS (Newton and 
Gridley, KS): Sub-No. 13, Harvey 
County, KS (Newton, KS), and Turner 
County. GA (Ashbum. GA); Sub-Nos. 15 
and 29, Harvey County, KS (Newton, 
KSh Sub-No. 25. Harvey and Marion 
Counties. KS (facilities at Newton and 
Peabody, KS); Sub-No. 28, Reno and 
Harvey Counties, KS (Hutchinson and 
Newton, KS); Sub-Nos. 27,35. 36, and 41, 
Sedgwick County. KS (Wichita, KS, and 
faciliUes at Wichita, KS): Sub-No. 31. 
Chesapeake, VA (facilities at 
Chesapeake, VA), and Dallas County, 
TX (CarroUton. TX); Sub-No. 39, Cook 
County. IL (Chicago Ridge, IL), 

Schuylkill County, PA (Pine Grove. PA), 
and Turner County, GA (Turner County, 
GA). La Porte County, IN (Rolling 
Prairie, IN), Dallas County, *rX (Grand 
Prairie, TX), and Bartow County, GA 
(Cartersville. GA); Sub-No. 42, 

Sedgwick, KS (Colwich, KS); and Sub- 
No. 43, Cowley County, KS (Winfield, 
KS). 

MC 12760 (Sub-6)X. filed July 6,1981. 
Applicant: J. P. NOONAN 
TRANSPORTATION, INC., 436 Weal 
Street, West Bridgewater, MA 02379. 
Representative: Frank J. Weiner, 15 
Court Square, Boston, MA 02108. 
Applicant seeks to remove restrictions 
in its lead and Sub-Nos. 4F, 5F, and 6F 
certificates to (1) broaden the 
commodity descriptions in its load and 
Sub-Nos. 4F, and 6F. from sand, 
abrasive or foundry, abrasive and 
foundry sand, slag, and rock, to "clay, 
concrete, glass or stone products": (2) 
broaden the commodity description in 
Sub-No. 5F, from petroleum pr^ucts to 
"petroleum, natural gas and their 
products;" (3) expand Coventry, R1 to 
Kent and Providence Counties, R1 in the 
lead: (4) expand Providence, Tiverton, 
and Portsmouth. R1 and Revere and 
Chelsea. MA to Providence. Kent, 
Bristol, and Newport Counties, Rl. and 
Norfolk. Bristol. Suffolk. Middlesex, and 
Essex Counties, MA in Sub-No. 5; (5) 
expand Bow, NH to Merrimack County, 
NH in Sub-No. 4; (6) expand West Paris. 
ME to Oxford County, ME; (7) remove 
the in tank, in bulk and in dump vehicle 
restrictions where they appear. (8) 
authorize radial authorities in lieu of 
one-way authorities between the 
counties named above and named New 
England States in all referenced 
authorities; and (9) remove the 
exceptions against service to a named 
shipper in the lead. 

MC 128521 (Sub-151X. filed June 23. 
1961. Applicant BIRMINHAM- 
NASHVILLE EXPRESS, INC., P.O. Box 
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100417, Nashville, TN S7210. 
Representative: FL R Millor, fr^ 806 
Nashville Bank ft Tmst Bldg^ Nashville, 
TN 37201. Applicant seeks to remove 
restrictions in its lead and Sob-Nos. 2.4, 
6,7 and 10 ceftiftcates to (1) broaden the 
commodity description from general 
commodities with the oaual exceptions 
to general oommodities except dasses A 
and B explosives in all certificates, (2) 
allow service at all intermediate points 
In connection with carriers regular 
routes between (a) Nashville and 
Birmingham, AL in the lead, (b) 
Nashville, TN and New Orleans LA in 
Sub-No. 2. and (c) Huntsville, AL and 
Nashville, TN in part (7) and Nashville, 
TN and Florence, AL in part (8) of Sub- 
No. 7t (3) remove CadlitJes limitation at 
off-route points and replace with county 

(a) in the lead and replace Brown's 
Ferry, AL with Limestone County, AL 

(b) in Sub-No. 4, (c) in SuL-No. 6 and 
replace Nashville, TN with Rutherford 
County, TN and (d) in Sub-Na 7 and 
replace Courtland. AL with Lawrence 
County, AL (4) remove restriction to 
servidng named junction near 
Brentwood and Elkton. TN for purpose 
of joinder only in the lead, sheet 2. (5) 
allow service at off-route points to be in 
connection with all the carriers 
underlying regular-routes in Sub-No. 4. 

MC128191 (Sub-iepC filed {uly 6, 

1081. Applicant: RICHARD T. 
PLATTNER. Ab.a. JANS MOTOR 
SERVICE. 1280 South Laramie, Alsip, IL 
60658. Representative: Stephen H. l^b, 
Suite 2027,33 North LaSalle Street 
Chicago. IL 60602. Applicant seeks to 
remove restrictions in Its Sub-Nos. 6,8, 
9P, 13F, and 14F certificates to (1) in 
Sub-No. 6. part 1, (a) broaden the 
commodity description from iron and 
steel artkJes and contractors machinery, 
equipment material and supplies 
(except commodities in bulk), to 
'‘metals, metal products, and machinery, 
end materials, equipment and supplies 
used In the manufacture and distribution 
of metals, metal products, and 
machinery", (b) eliminate the originating 
at and destined to plantslte restriction, 
and (c) change Indian Oaks, IL to 
Kankakee County. IL* (2) in Sub-No. 6, 
part 2, (a) broaden the commodity 
description from used metal contractors 
equipment and machinery and materials 
and supplies (except commodities In 
bulk), used in the erection of metal 
structures to "machinery, and materials, 
equipmenfand supplies used in the 
manufacture and distribution of 
machinery"; (3) In Sub-No. ft (a) remove 
the bulk restriction, (b) add "equipment" 
to the materials and supplies portion of 
the commodity description, (c) eliminate 
the named plantsite and change Chicago 


Heights, IL to Cook County, IL and (d) 
dsange the one way authority to radial 
authority; (4) in Sub-No. 9F, (a) change 
Uhrichs^le. OH to Tuscarawas County, 
OH, mid (bj chanM the one way 
authority to radial authority; (5) in Sob- 
No. 13P, (a) broaden the commodity 
description from iron and steel articles, 
to "metals and metal products, and 
materials, equipment and supplias used 
in the manufacture and distribution of 
metals and metal products", (b) remove 
the plantsite restriction, and change 
Gary. IN to Lake County, IN; South 
Chicago. foUet and Waukegan, IL to 
Cook, WUl, and Lake Counties, IL (c) 
change the one way authority to radild 
authority, and (d) remove the originating 
named facilities restriction and (6) in 
Sub-No. 14F. (a) broaden the commodity 
description from iron and steel articles, 
to "metals and metal products, and 
materials, equipment, and supplies used 
in the manufacture and distribution of 
metals and metal products", (b) remove 
the plantsite reslricUon, and (c) change 
the one way authority to radial 
authority, 

MC 129704 (Sub-6)X filed July 13. 

1661. Applicant: CLARENCE B. 
BLANKENSHIP. cLLa. TROY CAB CO„ 
2136 Burdic. Troy. Ml 4809ft 
Representative: Robert E. McFarland, 
2BS5 CooUdge RA, Ste. 201A, Troy, MI 
48084. Appbeant seeks to remove 
restrictkxis in its lead and Sub-Nos. 2F 
and 5F certificates to (1) broaden the 
commodity description from (a) general 
commodites. with exceptions to "general 
commodities (except chuses A and D 
explosives)" in the lead and Sub-No. 2F, 
and (b) auto parts to "transportation 
equipment" in Sub-Na 5F; (2) eliminate 
the facilities limitation in Greenville. NC 
and expand to county-wide authority of 
Pitt Coimty, NC, in S^Na 5P: (3) 
remove the restriction against the 
transpoftatkm of shipments having an 
immediately prior or subsequent 
movement by air in its leaA and ( 4 ) 
remove the per shipment and aggregate 
per day wei^t limits from the lead and 
Sub-Noa. 2F and 6F. 

MC 134804 (Sub-lO)X, filed July 14, 
1981. Applicant: HOWARD DULLUM, 
Gardner. ND 58038. Representative: 
Michael B. Miller. 502 First National 
Bank Bldg., Faiga ND 58128. Applicant 
seeks to remove restrictions in its Sub- 
Noa. 2. 4 , 5, ft 7, and 9 certificates to (1) 
broaden the commodity descriptions 
from (a) dry feed and dry feed 
in^edients (with exceptions) in Sob-No. 
2. and from feed ingredients in Sub-Na 
7, to "food and related products"; (b) 
anhydrous ammonia (in bulk, in tank 
vehicles), in Sub-Nos. 4 and ft to 
"commodities in bulk"; (c) vegetable 


oils, vegetable meals and blends to 
"food related products" in Sub-No. 

5: (d) fertilizer and fertilizer ingredients 
(with restrictians) to "chemicals and 
related products" in Sub-No. 9; (e) dry 
fertilizer, in bulk, to "commodities in 
bulk" in Sub-No. 9: (2) expand dty 
designatioins to county-wide authority: 
(a) from LaMonre, ND, to LaMoure 
County, ND in Sub-Na 2: (b) Bamesville. 
MN. to Clay County. MN. in Sob-No. 4: 

(c) Overside, ND, to Cass County, ND. 
in Sub-Na 5; (d) Benson. MN, to Swift 
County, MN, in Sub-No. 6c (e) Crookston, 
Shakopee, Moorhead. Winona, and Pine 
Bend. MN, to Polk, Scott Clay, Dakota, 
and Winona Counties. MN. In Sub-No. 9; 
(3) authorize radial service in lieu of 
eating one-way authority between the 
counties named above, and points 
throughout the US. in Sob-Nos. 2,4,5. ft 
and 9; (4) remove equipment restrictions 
in Su^Nos. 2,4.8; (5) eliminate 
restrictions against service to AK and HI 
in Sub-Nos. 2 and 5; (6) delete 
originating at and/or destined to 
restrictions In Sub-Na 2: (7) remove 
restrictions against the transportation of 
various commodities to named mid- 
western states in Sub-No. 2, Sheet No. 2; 
and (8) delete plantsite restrictions in 
Sub-No. 2, Sheet No. 2. 

MC 138257 (Sub-5)X, filed July 1.1981. 
AppUcant: BESTWAY TRANSPORT, 
INC, 4900 Holabird Avenue. Baltimore, 
MD 21224. Representative: Robert L 
Cope. Suite SOL 1730 M Street NW. 
Washington. DC 20038. Applicant seeks 
to remove restrictions in Its lead and 
Sub-Nos. 2F. 3F. and 4F certificates to 
(1) remove all restrictions in Its geneal 
commodities authority "except dasses 
A and B explosives" in the lead 
certificate; and broaden Sub-No. 2 to 
"such commodities as are dealt in by 
manufacturers of containers" from 
bottler. (2) broaden regular-route 
authority in the lead certificate to 
authorize service at all intermediate 
points on the described regular route 
between Baltimore, MD and 
Washington, DC; and (3) broaden 
irregular-route authority in Sub-No. 2 to 
authorize county-wide authority in lieu 
of the named munidpalities: Harford 
and Cecil Counties, MD (Havre de 
Grace, MD}, and Miaenil County, WV 
(Keyser, WVL 

MC 138861 (Sub-28)X. filed May 12. 
1981. previously filed in the Fede^ 
Register of fune IL 1981. republished as 
corrected this issue: Applicant: C-UNE, 
INC, 303 fefferton Blvd.. Center 
Warwidc, R102888. Representative: 
Ranald N. Cobert Suite 501.1730 M 
Street NW. Washington, DC 2003ft 
Applicant seeks to remove restrictions 







Federal Register / Vol. 46, No. 142 / Friday. July 24. 1981 / Notices 


38159 


in its No, MC-128343. Sub-Nos. 1. 2, 5.6, 
7.9,11.12.13.15. la 17.19. 22. 23. 27. 2a 
29. 30. 33. 34, 37 38F, 39F. 4lF. 42F. 43F, 
44F. 45F. 48F. 47F. 4aF. 49F. 50F. 51F. 52F. 
53F. 54F.,56F. 57. 5a 59F. 60. OlF. 62, 63. 
64. 65. 66F. 67F. 66 and 69F permits, and 
its No. MOl38861 and Sub-Nos. 3. 4. 8F, 
9F. lOF, llF. 12F. 14F. 15F. 16F. 17F, 18F. 
19P and 20F certificates to (1) in its 
permits (a) broaden the commodity 
descriptions form electrical goods, 
appliances, equipment, parts, and 
related accessory items used in the 
manufacture and distribution thereof, in 
Sub-Nos. 1. a 7.12.13.15. 30. 33 and 38 
to ‘‘machinery**; from scrap metal to 
“waste or scrap material not identified 
by industry producing*' in Sub-Na 1: 
from plastic materials, plastic products, 
and supplies used in the production of 
plastic materials and plastic products in 
Sub-Nos. a 5. 9.16.19. 22. 2a 34.4a and 
50. and plastic granules and plastic 
materials and plastic products in Sub- 
Nos. 27,43. and 44; to “rubber and 
plastic products**: from nails and 
materials, equipment, and supplies used 
in the manufacture and distribution of 
nails in Sub-No, 11. bolts, nuts, washers 
and fasteners and materials, equipment 
and supplies used in the manufacture 
and distribution thereof in Sub-Nos. 29. 
and 51, aluminum wire and cable in Sub- 
Nos. 27,43 and 44, copper rod and 
cathodes and materials, equipment and 
supplies used in the manufacture and 
distribution thereof in Sub-No. 47, iron 
and steel articles and materials, 
equipment and supplies used in the 
manufacture and distribution thereof in 
Sub-No. 48F. flat wire and steel articles 
and materials, equipment and supplies 
used in the miinufacture and distribution 
thereof In Sub-No. 49, to *‘meta! 
articles**; from plastic pots, crushed pine 
cones, ground shale, and plant foods in 
Sub-Nos, 37 and 45 to *‘rubber and 
plastic products, forest products, ores 
and minerals, clay, concrete, glass or 
stone products, and chemicals and 
related products*': from games and lo>'s. 
school supplies, and hobby supplies to 
“miscellaneous products of 
manufacturing, and pulp, paper and 
related products** in Sub-No, 4lF; 
insulat^ wire and materials, equipment 
and supplies used in the manufacture 
and distribution thereof in Sub-Nos. 17. 
23. and 39F to “building materials"; from 
stapling machines, stitching machines, 
hand tools, hardware, files, staples, 
nails, and wire in Sub-No. 46 to “metal 
products and machinery"; and remove 
exceptions to general commodities 
(except classes A and B explosives) in 
Sub-Nos. 54. 56. 57. 58. 59, 60. 61. 62. 63. 
64. 65. 66, 68. and 69; (b) remove the “in 
bulk" and/or “in tank vehicles** 


restrictions in Sub-Nos. 1.6, 7.13.15. 30. 
38F, Z 5. 9. la 2a 42F. 17. 23. 39F. and 
41F: (c) remove the “cinder blocks and 
plastic pipe" restrictions in Sub-Nos. 33 
and 34: (d) remove the restriction 
specifying the Canadian origin and 
destination to be served in Sub-No. Z 
and (e) broaden the territorial 
description to between points in the U.S. 
under continuing contractfs) with named 
shippers in all named permits; (2) in its 
certificates, broaden the commodity 
description from cinder blocks to 
“building materials'* in the lead; from 
plastic pipe to “rubber and plastic 
products" in Sub-No. 3: from chemicals 
to “chemicals and related products** in ’ 
Sub-No. 9F; from steel bolts, and 
materials, equipment and supplies usch] 
in the manufacture and distribution of 
steel bolts to “metal products" in Sub- 
No. 12F: from lard, edible tallow, 
margarine, and vegetable oil to “food 
and related products** in Sub-No. 14F: 
from loud speakers, loud speaker stands 
phonograph operating assemblies, and 
sound mechanisms assemblies to 
“machinery" in Sub-No. 16F; from tires 
and tire tubes to “rubber and plastic 
products'* in Sub-No. 19F; and remove 
exceptions to general commodities 
(except classes A and B explosives) in 
Sub-Nos. 4, 8F. lOF. IIF, 15F. 17F. 18F. 
and 20F; (3) replace one-way authority 
with two-way authority in Sub-Nos. 
(lead). 3.9F. 12F. 14F. 16F. and 19F: (4) 
remove the commodities “in bulk" 
restriction in Sub-Nos. 9F, 12F and 14F; 

(5) remove the restriction requiring a 
prior or subsequent movement by rail in 
Sub-Nos. 17F and 20F; (6) remove the 
restriction limiting service to the 
transportabon of traffic moving on bills 
of lading of freight forwarders in 
Sub-Nos. 4. IIF and 18F; 

(7) remove the restriction 

limiting service to the transportation of 
traffic moving on bills of lading of 
shippers’ associations in Sub-No. lOF: 

(8) remove the restriction precluding the 
transportation of shipments to or from 
the facilities of named shippers in its 
lead and Sub-No. 3; (9) remove the 
restriction limiting service to the 
transportation of shipments originating 
at or destined to named plantsitcs in its 
lead and Sub-No. 14F broaden the 
territory description by removing 
facilities or railraod ramp limitations 
and replacing points with counties: 
Warwick, RI, with Kent. Providence. 
Washington. Newport and Bristol 
Counties. RI. and Bristol County, Ma in 
its lead: Cranston. RI. with Kent. Bristol, 
and Providence Counties. RI. and Bristol 
County, MA. in Sub-Nos. 3. aF. 9F, lOF. 
15F and 19F; Fall River. MA. with Bristol 
County. MA. and Bristol and Newport 


Counties. RI in Sub-No. 12F: Bradley. IL 
with Kankakee County. IL in Sub-.No. 
14F; from East Providence. RI. with 
Kent. Bristol, and Providence Counties. 
RI and Bristol County, MA in Sub-No. 
16F; Cincinnati. OH with Butler. 
Clermont and Hamilton Counties. OH. 
and Boone. Campbell and Kenton 
Counties. KY, in Sub-No. 19F; 
Wilmington. DE with New Castle 
County. OE. Salem and Gloucester 
Counties. N|. and Delaware and Chester 
Counties. PA in Sub-No. 4: New York. 
NY, in Sub-Nos. 4 and llF; Alexandria. 
VA, in Sub-Nos. 4. IIF and 20; 

Baltimore, MD, in Sub-Nos. 4 and llF; 
the District of Columbia in Sub-Nos. 4 
and llF: Bridgeport. CT. with Fairfield 
and New Haven Counties. CT. in Sub- 
Nos. 17F and 20F; North Haven. CT, 
with New Haven County, CT. in Sub- 
Nos. 17F and 20F; Plainfield. CT, with 
New London and Windham Counties. 
CT, in Sub-Nos. 17F and 20F Boston. 

MA. with Bristol, Essex, Middlesex, 
Norfolk. Plymouth and Suffolk Counties. 
MA. in SufrNos. 17F and 20F; 

Worcester, MA with Worcester County. 
MA. in Sub-Nos. 17F and 20F; 

Pawtucket. RL with and Providence 
Counties. RI and Bristol County. MA. in 
Sub-Nos. 17F and 20F: Providence. RL 
with Kent Bristol, and Providence 
Counties, RI. and Bristol County. MA. in 
Sub-Nos. 17F and 20F: and Springfield. 
MA. with Hampden County. MA. in Sub- 
No. 20F. The purpose of this 
repubiication is to: (a) in part (2) expand 
various commodities and remove 
exceptions to general commcxlities 
(except classes A and B explosives); (b) 
in part (l)(a] broaden the commodity 
description in Sub-No. 15 to 
“machinery" and substitute Sub-Nos. 17. 
23. and 39F for Sub-Nos. 27. 43. and 44 
on page 2 line 9; and (c) in part (9) 
broaden Providence. East l^ovidence, 
and Cranston. RI. to include Bristol 
County. RI. 

MC 139080 (Sub-7)X. filed fune 26. 
1981. Applicant: LAMP DEUVERY 
SERVICE CORPORATION, Route 3, 
North Brady Street Road, Davenport LA 
52804. Representative: Patrick H. Smyth. 
Smyth 6 Guth. P. C.. 19 South LaSalle 
Street Suite 401. Chicago. IL 60603. 
Applicant seeks to remove restrictions 
in its lead and Sub-No. 2 permits, 
acquired in MC-FC-77800, and Sub-Nos, 
4F and 5F permits to: (1) remove the in 
bulk restrictions in the lead and Sub-No. 
4F: (2) in Sub-No. 5F broaden the 
commodity description from general 
commodities (except household goods 
as defined by the Commission and 
classes A ft B explosives) to "general 
commodities (except classes A ft B 
explosives)"; and (3) in its lead and Sub- 
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No. 4F broaden iti teiritortal scope to 
serve between points in the onder 
continuing contmcUs) with the named 
shippers. Sub>No. 2 will be subsumed in 
Sul^Na 5F. 

MC140416 (Sub-2)X« Gted |uly 12. 

1981. Applicant: EJJkI ENTERPRISES. 
INC.« 1006 Carroll Street. East Chicago. 
IN 4631Z Represfsntative: Arnold L 
Burke. 180 North LaSalle Street 
Chicago. IL 00601. Applicant seeks to 
remove restrictiona in its Sub-No. IF 
certilicate to broaden die commodity 
dcscriptioQ from lime, limestone, and 
limestone products, in bulk, to 
**caniiiiodities in bulk*^. 

MC 143912 (Sub^)X. filed |uly a 1961. 
Applicant: WESTERN CONTAINER 
TRANSPORT. INC. 3168 OW Tunnel 
Road. Lafayette. CA 94549. 
Representative: Michael S. Rubin* 2S0 
Montgomery Street San Frandsco. CA 
94104. Applicant seeks to remove 
restrictions in its Sub-No. 2F certificate 
to (1} remove restrictions limiting 
transportation to shipments in ocean 
containers and ocean roU-<m/ocean roil- 
off trailers, in its general cotxunodity 
authority; and (2) delete the restrictiona 
limiting traniportatioa to shipments 
having a prior or subsequent movement 
by water. 

MC 144960 (Sob-38)X, filed July 6. 

1981. AppUcanl; WHEATON CARTAGE 
CO. 3id 6 -XT Streets. Millvflle, NJ 
06332. Representative: Laurence J. 
DiStefano. Jr.. 1101 Weaton Ave., PXX 
Box 20a IdiUvilie. N] 06332. Applicant 
seeks to remove restrictioas in its Sub- 
Nos. 8F. 2lF, and 22F certificates to (1) 
broaden its conunodity descriptions 
from general commodities (with 
exceptions), to **gcneral commodities 
(except classes A and B explosives)*^, in 
all of the above sub-numbers: (2) remove 
the shippers association facilities 
restrictions in all of the above sub- 
numbers and authorixe radial authority 
in Sub-Nos. 2lF and 22F: (a) in Sub-Na 
6F. between Chicago. IL Philadelphia. 
PA. and Jersey City, NJ. (b) in Su^Na 
21F. between Philadelphia. PA. and St 
Louis. MO. and (c) between Chicago. IL. 
and St Louis. MO; and (3) eliminate the 
originating and destined to restriedoo in 
Sub-Na 8F. 

MC 147547 (Sub-lSpC. filed March 3L 
. 1961. previously published in the Federal 
Register of April 15.1981. republished as 
corrected this issue: Applicant: R & D 
TRUCKING COMPANY. INC, 4401 
Mars Hill Road. Lauderdale Industrial 
Park. Florence. AL 3563a 
Representative: Roland M. LowelL 618 
United American Bank Bldg.. Nashville, 
TN 37210. Applicant seeks to remove 
restrictionB in its Sub-Nos. 2F, 8F, OF. 
lOF, and llF certificates, and Permit No. 


MC-143615 and Sub-Nos. 1.4F, and BF, 
to (1) broaden its commodity 
descriptions (a) in the lead permit and 
8ub-No. 1. composition facing and 
flooring tile, ntachln^, materials and 
supplies osed in the manufactnre of 
composition facing and flooring tile 
(except commodities in bulk, in tank 
vehides). and plasticizers, resins, and 
ground rock filler, to **8uch commodities 
as are dealt in or used by manufacturers 
of facing and flooring materials**, (b) 
Sub-Na 4F permit, from heating 
equipment fireplaces, stoves, and 
incinerators, and parts and accessories 
for the commodities tfaereoL to '^melal 
products**, (c) Sub-No. 6F permit part 
(1), from adh^ves, sealants, solvents, 
■t^s. and preserxTitives. to **petroleum, 
natural gas and their products, and 
chendc]^ related products**; and part 
(3). from carpeting, moldings, and wood 
trim, to **textile mill products and nvood 
and wood products**, (d) Sub-Na 2F 
certificate, from paper and paper 
products, to **polp. paper and related 
products**, and (e) Su^No. IIF 
certificate, from charcoal and charcoal 
products, and materials, equipment and 
supplies used in the manuheture and 
distribution tbereoL of **such 
commodities as are dealt in or used by 
manufacturers and distributors of 
charcoal and charcoal products**; (2) 
broaden its territorial authority to 
between points in the U.S. under 
continuiitg oontract(s) with a named 
shipper in the lead permit and Sub-Nos. 
1,4F. and aP: and (3) remove the 
**origlnating at and destined to** 
restrictions in Sob-Nos. 2F, 8F, and IQF 
certificates, and rephrase the tenitorial 
descriptioo in those certificates as 
follows: (a) in Sub-Na 2F, to **betwecn 
the facilities of Qiampion International 
Corporation at points in and east of 
North Dakota. South Dakota. North 
Carolina, Kansas. Oklahoma, and 
Texas, on the one hand, aiuL on the 
other, points in aiKl east of North 
Dakot^ South Dakota. North Carolina. 
Kansas, Oklahoma, and Texas,** and (b) 
in Sub-Na 6F, to **betwccn the facilities 
used by Brunswick Corporation at 
points in the United Slates, on the one 
band, and. oo the other, points in the 
United States.** The purpose of this 
republication is to remove In part 3 the 
facilities restrictions in applicant's Sub- 
Nos. 2F, 6F. and IQF certificates and to 
rephrase the territorial description in 
those cerUficates as indicated in part 3. 

MC 154092 (Sub-3)X. filed July 2,198L 
Applicant SUCARLAND EXPRESS. 
INC. 6623 Kansas Avenue. Kansas Qty, 
KS 86111. Representative: John £. 
Jandera. PX). Box 1979. Topeka. KS 
66001. Applicant seeks to remove 


restrictions from its Sub-No. 1 certificate 
to: (1) broaden the commodity 
descriptions from sugar, dry sugar, 
liquid sugar, syrups and blends thereof, 
81 ^ industrial oudasses to **f6od and 
related products"; (2) replace facilities 
limitatians and spc^fic point authority 
with county-wide authority as follows: 
Nampa with Canyon County, ID: Rupert 
with Minidoka County, ID. Twin Falls 
with Twin Falls County, ID. Idaho Falla 
with Bonneville County, ID. Layton with 
Davis County, UT, West Jordan with 
Sah Lake County, UT. C^land with Box 
Elder County, UT, Rocky Ford and 
Swink with Otero County, CO. South 
Torrington with Goshen County, WY, 
Torrington with Goshen County. WY, 
Blockfoot with Bingham County. ID, 
McMillan and Paul with Minidoka 
County, ID. MilchclL ScoltsblufL and 
Gering with Sootts Bluff County, NE. 
Bayaid with Morrill County, NE. 
Worland with Washakie County, WY, 
Hardin with Big Horn County, MT, 
Pueblo with Pimblo County, CO. Denver 
with Adams, Arapahoe, Diniglas, 
Jefferson and Denver Counties. CO, 
Hereford with Deaf Smith County, TX« 

FL Morgan with Morgan County, CO. 
Ovid with Sedgwick County, CO. 

Sterling with Logan County, CO. Lenexa 
with Shawnee Mission County, KS. 

Tulsa with Tulsa County. OK..Grimes 
with Polk County, lA. Bonner Springs 
with Wyandotte County, KS. Loring with 
Leavenworth County, K& Munde with 
Wyandotte County. Lewiston with 
Cache County. UT; (3) eliminate all 
equipment restridionB such as in bulk, 
in tank vehides wherever they appear in 
the certificate; (4) eliminate the storage- 
in-tranait restrictiocis in pari 4 of the 
certificate; (5) eliminate the restriction 
limiting sm^oe at Denver, CO. to the 
interchanging of shipments only in parts 
(4) and (8) of the certificate; and (6) 
replace existing one-way authority with 
radial authority between points in 
several western States. 

pH Ok. O-SX W MW Mi «M| 
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Motor Carriera; Permanent Authority 
Declskma; Declalon-flotlce 

The following applications, filed on c.* 
after February 9.1961, are governed by 
Special Role of the Coounission's Rules 
of Practice, see 49 CFR lioazsi. Special 
Rule 251 uras published in the Fedml 
Register on December 31.1960. at 45 FR 
86771. For compliance procedures, refer 
to the Foderal Register issue of 
December 3. 19ea at 45 FR 80109. 

Persons wishing to oppose an 
application must follow the rules under 
49 CFR llOQJ^ Applications may be 
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protested only on the grounds that 
applicant is not fit, willing, and able to 
provide the transportation service or to 
comply %vith the appropriate statutes 
and Commission regulations. A copy of 
any application. Including all supporting 
evidence, can be obtained from 
applicant's representative upon request 
and payment to applicant's 
representative of $10.00. 

Amendments to the request for 
authority are not allowed Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 

Findings 

With the exception of those 
applications involving duly noted 
problems (e.g.. unresolved common 
control, fitness, water carrier dual 
operations, or jurisdictional questions) 
*we find, preliminarily, that each 
applicant has demonstrated a public 
need for the proposed operations and 
that it is fit willing, and able to perform 
the service proposed, and to conform to 
the requirements of Title 49. Subtitle IV, 
United States Code, and the 
Commission's regulations. This 
presumption shall not be deemed to 
exist where the application is opposed. 
Except where noted this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor a major 
regulatory action under the Fjiergy 
Policy and Conservation Act of 1975. 

In the absence of legally sufficient 
opposition in the form of verified 
statements filed on or before 45 days 
from date of publication (or. if the 
application later becomes unopposed), 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will be subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
satisfied before the authority will be 
issued. Once this compliance is met. the 
authority will be issued. 

Within 50 days after publication an 
applicant may Hie a verified statement 
in rebuttal to any statement in 
opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a siixgle 
operating right. 

Note.—All applications am for authority to 
uparale as a motor common carrier In 
interstate or foreign commerce over irregular 


routes, unless noted otherwise. Applications 
for motor contract carrier authority are those 
where service Is for a named shipper **under 
contract**. 

Please direct status inquiries to the 
Ombudsman's Office. (202) 275-7328. 

Volume No. OPY-2-133 

Decided: )uly 17.1981. 

By the Commission, Review Board Na 1. 
Members Parker. Chandler, and Fortier. 
(Member Fortier not participating.) 

MC147312 (Sub-3), filed July la 1981. 
Applicant: DALOR TRANSIT, INC. 7520 
West Ryan Road. Franklin. W153132. 
Representative: Stephen H. Loeb. Suite 
2027. 33 N. USalle St., Chicago. IL 60602. 
(312) 726-9722. Transporting, for or on 
behalf of the United States Government. 
general commoditioe (except used 
household goods, hazardous or secret 
materials, and sensitive weapons and 
munitions), between points In the U.S. 

MC 156823, filed fune 29.1961. 
Applicant: MARGERY D. HUTCHENS, 
d.b.a. MDH ENTERPRISES, INC., 131 
Forest Parkway, Forest Park, GA 30050. 
Representative: Margery Dean Hutchens 
(same address as applicant), 404-461- 
4583. As a broker of general 
commodities (except household goods), 
between points in the U.S. 

Volume No. ORY-4-286 

Decided: )uly 14.1981. 

By the Commission. Review Board No. 2. 
Members Carleton, Fisher, and WilHans. 

MC 148426 (Sub-2}, filed |uly 7.1981. 
Applicant: CONTRACT COURIER 
SERVICES. INC. 951 Piper Lane. Suite 
2—Lower Level. Prospect Heights. IL 
60070. Representative: Allan C. 
Zuckerman. 30 South LaSalle St.. 
Chicago, IL 60603, (312) 235-0375. 
Transporting shipments weighing 100 
pounds or less if transported in a motor 
vehicle In which no one package 
exceeds 100 pounds, between points in 
the U.S. 

MC 157018. Bled July a 1961. 
Applicant: NATIONAL OFFICE 
MOVING COMPANY. 6903 East Qinton 
St., Clinton. MD 20735. Representative: 
David Earl Tinker, 1000 Connecticut 
Avc,. N.W., Suite 1112, Washington, DC 
2003a (202) 887-5860. Transporting, for 
or on behalf of the United States 
Government, genera! commodities 
(except used household goods, 
hazaidous or secret materials, and 
sensitive weapons and munitions), 
between points in the U.S. 

MC 15700a filed luly 7.1981. 
Applicant: CLIFTON & HOLT 
BROKERAGE COMPANY. P.O. Box 
7994. Metairie, LA 70010. 

Representative: Robert L Clifton (same 
address as applicant), (504) 734-0478. As 


a broker of general commodities (except 
household goods], between points in the 

u.a 

Volume No. OPY-4-287 
Decided: )u]y ia 1961. 

By the Commission. Review Board No. 2, 
Members Carleton. Fisher, and Williams. 

MC 15703a filed July 8.1981. 
Applicant: BROWN. INC d.b.a. ALL 
STATES GENERAL COMMODITIES 
TRANSPORTATION. 170 Barbour RcL. 
New Britain, CT 06057. Representative: 
Michael P. CfAddabbo (same address as 
applicant). (203) 229-5415. As a broker 
of general commodities (except 
household goods), between points in the 
U.S. 

Agatha L Mergenovich, 

Semtary, 

(FR Doc n-nsm fiw ess 
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Motor Carriers; Permanent Authortty 
Decisions; Decision-Notice 

The following applications, filed on or 
after February 9,1981. are governed by 
Special Rule of the Commission's Rules 
of Practice, see 49 CFR 1100.251. Special 
Rule 251 was published in the Federal 
Register of December 31.1960. at 45 FR 
66771. For compliance procedures, refer 
to the Federal Register issue of 
December 3.1980. at 45 FR 60109. 

Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1100.252. A copy of any 
application, including all supporting 
evidence, can be obtained from 
applicant's representative upon request 
and payment to applicant's 
representative of $10.0a 

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 

Findings 

With the exception of those 
applications involving duly noted 
problems (e.g.. unresolved common 
control, fitness, water carrier dual 
operations, or jurisdictional questions) 
we find, preliminarily, that each 
applicant has demonstrated a public 
need for the proposed operations and 
that it is fit. willing, and able to perform 
the service proposed, and to conform to 
the requirements of Title 49, Subtitle IV. 
United States Code, and the 
Commission's regulations. This 
presumpfion shall not be deemed to 
exist where the application is opposed. 
Except where noted, this decision is 
neither a major Federal action 
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significantly afTecting the quality of the 
human environment nor a major 
regulatory action under the Energy 
Policy and Conservation Act of 1^. 

In the absence of legally sufficient 
opposition in the form of verified 
statements filed on or before 45 days 
from date of publication, (or, if the 
application later becomes unopposed) 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in fuU 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants wiU be subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
satisfied before the authority will be 
issued Once this compliance is met, the 
authority will be issued 

Within 60 days after publication an 
applicant may file a verified statement 
In rebuttal to any statement In 
opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operating right. 

By the CommisfiocL Review Board Na 1 
Members Carietcm. Fisher, and Williams. 
Agatha L Mergenovich, 

Secniary. 

Nota.^11 spplicatioAS are for authority to 
operate as a motm’ common carrier in 
interstate or foreign commerce over irregular 
routes, unless noted otherwise. Applications 
for motor contract carrier authority are those 
where service is for a named shipper *^mder 
contract**. 

Please direct status Inquiries to the 
Ombudsman's Office, (202) 275-7526 

Volume No. OPY-4-262 

Decided july 14,1961. 

MC144927 (Sub-3e). filed May 27, 

1961, previouidy noticed in the Federal 
Regbter of )une 22,1961. Applicant: 
REMINGTON FREIGHT UNES, INC. 
Box 315, U.S. 24 West. Remington, IN 
47977, Representative: )ack Luck (same 
address as applicant), (219) 281-3461. 
Transporting doors, door frtimes, and 
elevator cabs, between Brooklyn, NY, 
on the one hand, and on the other, those 
points in the U.S. in and east of MN. 1A« 
MO. OK. andTX. 

Note.—The purpose of this republication Is 
to delete the plant site restriction. 

MC 145557 (Sub-ie). filed July 6.1981. 
Applicant: LIBERTY TRANSPORT. INO. 
P.O. Box 9182, Kansas City. MO 64146 
Representative: Arthur )• Cerra. 2100 
CharterBank Center. P.O. Box 19251, 
Kansas City, MO 64141. Transporting 
meat meat products and meat by^ 


products and articles distributed by 
meat packinghouses, between points in 
Crawford Dubuque, and Plymouth 
Counties. lA. those In Douglas County. 
NE and those in San Mateo County, CA, 
on the one hand and on the other, 
points in the U.S. east of MT, WY, CO. 
andNM. 

MC 150927 (Sub-2), filed May 27,1081, 
previously noticed In the Federal 
Register of |une 22,1981. Applicant* 
HORIZON TRANSPORT. INC. P.O. Box 
20648, Portland OR 97220. 
Representative: Michael 0. Crew, 1618 
SW First Ave., Suite 205. Portland OR 
97201. (503) 221-1529, Transporting (1) 
iron, steel, and related products, (2) 
building materials, and (3) 
diatomoceious earth, between points in 
OR, WA, CA, ID. MT. WY. CO. UT, AZ. 
NM, NV. ND. SD. and NB. 

Nols^The purpose of this republlcatioo is 
to include the state of ND. whic^ was 
Inadvertently omitted from the previous 
notice. 

MC 151347 (Sub-2), filed June 29.1981. 
Applicant: EAST POINT EXPRESS. 

INC. 3716 N. Racine. Chicago. IL 60613. 
Representative: Steven Gross, 221N. 
LaSalle St., Chicago. IL 60601, (312) 346- 
2785. Transporting food and related 
products; between the facilities of Star- 
Kist Poods. Ino, and Heinz USA. 
Division of H.). Heinz Co., at points in 
the US., on the one hand, and on the 
other, points in the U.S. 

Volume Na OPY-4-263 

Decided: )u]y 14,1981. 

MC 130616 (Sub-1), filed June 30,1981. 
AppUcant: CARAVAN COACH LINES. 
INC, RJ). 3, Box 451. Wharton. NJ 07885. 
Representative: L C Major, jr.. Suite 400 
Overlook Bldg., 6121 Lincolnia Rd.. 
Alexandria. VA 22312. (703) 750-1112. 

As a broker, at New York, and points in 
Morris and Ocean Counties, N], Dade 
and West Palm Beach Counties. FL. San 
Francisco and Los Angeles Counties, 

CA, in arranging for the transportation 
by motor vehlcla, otpassengers and 
their baggage, in special or charter 
operations, between points in the U.S. 

MC 147316 (Sub^. filed June 26.1961. 

AppUcant CRESTON _ 

TRANSPORTATION. INCORPORATED. 
East Hwy. 34. Creston. lA 50601. 
Representative: David L Charles, 2800 
Ruan Center, Des Moines, lA 50309. 

(515) 243-6251. Transporting beer and 
malt beverages, empty cans, bottles and 
components parts, fertilizer, steel 
machinery, packing plant products, and 
food and related products, between 
points in LA, on the one hand, and on 
the Oder, points in Wl. IN. and Ml. 


Volume No. OPY-4-264 

Decided: |uly 14.1961. 

MC 121406 (Sub-2), filed July 7,1961. 
Applicant: STAR LINE EXPRESS, INC.. 
700 W. Estes Ave.. Schaumburg. IL 
60193. Representative: Donald S. 

Mullins, 1033 Graceland Ave.. Des 
Plaines, IL 60016, (312) 296-1094. 
Transporting general commodities 
(except classes A and B explosives), 
between points In IL and that portion of 
IN %vithin the Chicago. IL, Commercial 
Zone, on the one liand and, on the 
other, points in LA, IL, IN. KY, Ml. MN. 
MO. and Wl. 

MC 14(M90 (Sub-4), filed July 7,1981. 
AppUcant* ABLE MOVING & STORAGE 
CO., INC, 15507 Airline H%vy., Baton 
Rouge, LA 70621. Representative: 

Clayton). Constant P.O. Box 1931, 

Baton Rouge. LA 70621, (504) 291-0650. 
Transporting household goods, between 
points in AL, AZ, AR, CA, CO, DE« FL. 
GA, IL. IN. KS, KY, LA, MD. MS. MO, 
NV. NJ. NM, NY. NC. OH. OK. PA, SC. 
TN.TX,UT,VA, and WV. 

MC 143966 (Sub-29), filed fuly 9.1961. 
AppUcant GARDNER TRUCKING CO.. 
INC, P.O. DRAWER 493. Walterboro. 

SC 29486. Representative: Steven W. 
Gardner, 3400 Peachtree Rd.. NE.. Suite 
1631, Atlanta, GA 30326. (404) 233-0001. 
Transporting ge/iemy commodities 
(except classes A and B explosives), 
between points In the U.S., under 
continuing contract(s) with NCR 
Corporation, of Dayton, OH. 

MC 146976 (Sub-7), filed July a 1961. 
Applicant FOREWAY 
TRANSPORTATION. INC., 1413 Randall 
St, Coopersviile. MI 49404. 
RepresentaUve: D. Richard Black, Jr., 
7610 Cottonwood Dr., Jenison, Ml 49428. 
(616) 457-8290. Transporting pnVifiqg 
paper andpulpboard, between the 
faculties of S.D. Warren Paper Co., a 
division of Scott Paper Co. at Muskegon. 
Ml. on the one hand and, on the other, 
polnU In WV. VA, DR, CT. Rl. MA, VT. 
NH, and ME. 

Volume No. OPY-4-285 
Decided July 14.1961. 

MC 118776 (Sub-75), filed July a 1961. 
AppUcant GULLY TRANSPORTATION. 
INC, 3820 Wlsman Lane, Quincy, IL 
62301. Representative: L F. Blackstun 
(same address as applicant), (217) 224- 
2885. Transporting ge/ie/uZ commodities 
(except classes A and B explosives), (a) 
between points in IL, lA. and MO. and 
(b) between points In IL, LA, and MO, on 
the one hand. and. on the other, points 
in AR, IN, KY. KS. ML MN. NE. OH, OK. 
TN. TX, and Wl. 
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Note.—Applicant bates its application not 
on shipper support but on past operations 
within the involved territory. 

MC12S996 (Sub-100), filed fuly 7,1961. 
Applicant: GOLDEN 
TRANSPORTATION. INC.. P.O. Box 
26606, Salt Lake Qty, UT 84125. 
Representative: Stanely C. OUen. Jr., 
5200 Willson Rd.. Suite 307. 

Minneapolis, MN 55424. (612) 927-6855. 
Transporting food and relat^products^ 
between points in Fresno County, CA, 
on the one hand, and. on the other, 
points in NE. 

MC 135306 (Sub-10), filed July 7,1981. 
Applicant: DAN’S TRANSIT, INC.. 1254 
Medina Rd.. Medina. OH 44256. 
Representative: James M. Burtch, 100 E. 
Broad St.« Columbus. OH 43215. (614) 
228-1541. Transporting geneAz/ 
commodities (except dasses A and B 
explosives), between points in 
Cuyahoga County, OH. on the one hand, 
and. on the other, points in the U.S. 

MC 140686 (Sub-4), filed July a 1981. 
Applicant: VSM TRUCKING. INC, 
Abingdon, IL 61410. Representative: 
Robert T. Lawley, 300 Reisch Bldg.. 
Springfield, IL 62701, (217) 544-5468. 
Transporting machinery, between points 
in Knox County. IL. on the one hand, 
and. on the other, those points in the 
U.S. in and east of MN. LA. KS. OK, and 
TX. 

MC 146636 (Sub-9), filed fuly 7,1981. 
Applicant:). K. SMITH. P. SMITH and 
M. R. SMITH. d.b.a. SMITH TRUCKINC 
Rt. 1. Box 43. Round Lake. MN 56167. 
Representative: Jack L Shultz, P.O. Box 
82028. Lincoln, NR 68501. (402) 475-6761. 
Transporting clay, concrete, glass or 
stone products, between points in MN. 
on the one hand, and. on the other, 
points in the U.S. 

(nt Obc tl-aan nkd T-OSOl; 045 an) 
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DEPARTMENT OF JUSTICE 

Antitrust Division 

Justice Proposal To Settle Case, 
United States v. Time Finance 
Adhistera 

United States v. Time Finance Adjusters 

Proposed Final Judgment and 
Competitive Impact Statement 

Notice is hereby given pursuant to the 
Antitrust Procedures and Penalties Act, 
15 U.S.C Section 16 (b) Uirough (h), that 
a proposed Final Judgment. Stipulation 
and Competitive Impact Statement (QS) 
(as set forth below) have been filed with 
the United States District Court for the 
Middle District of Florida in United 
States V. Time Finance Adjusters, Civil 


Action No. 61-003-Orl-CIV-Y. The 
Complaint in this case alleged that Time 
Finance Adjusters (‘TFA”), a national 
association of repossessors. and Its co- 
conspirators engaged in a combination 
and conspiracy to fix prices, restrict 
territories and limit membership in 
violation of Section 1 of the Sherman 
Act 15 U.S.C. 1. The proposed Consent 
Judgment enjoins the defendant from 
fixing, advertising and publishing any 
prices for repossession services; 
participating in any communications 
with representatives of other 
repossessor associations that relate to 
prices for repossession servicer, 
engaging in any conduct the effect of 
which is to influence the formulation of 
prices for repossession services; and 
expelling any TFA member or denying 
or delaying any TFA applicant 
membmhip on the basis of population 
or other demographic infonnation, or on 
the basis of the number of TFA members 
who operate or may operate In that 
service area. Further, the proposed 
Judgment enjoins the defendant from 
any activitv the purpose or foreseeable 
effect of which is to allocate, restrict or 
othenvise influence the service area or 
territory in which any of ita members 
operate or advertise that they operate, 
and horn establishing or maintaining 
unreasonable fees for TFA membership. 
The defendant is required to publish 
certain information in its publications: 
to eliminate any restrictions on TFA 
members concerning the manner or 
extent of advertising their service area: 
to eliminate certain membership 
requirements; and to admit to 
membership any applicant who meets 
certain requirements. The defendant is 
required also to establish an antitrust 
compliance program which must indude 
annual reporting to the Department of 
)u8tice and dissemination of this 
Judgment to each of its officers, 
directors, employees and members. 

Public comment is invited within the 
statutory 60-day comment period. Such 
comments, and responses thereto, will 
be published in the Federal Register and 
filed with the Court. Comments should 
be directed to John W. Poole, Jr., Chief, 
Special Litigation SecUoa Room 7216. 
Antitrust Division, Department of 
Justice, Washington, D.C 20530, 
(Telephone: (202) 633-2428). 

|oMph H. Wldiiuir. 

Director of Operations, Antitrust Division, 
Department of justice, 

U.8. DUtHct Court Middle Dlitricl of Horida. 
Orlando Divioloa 

United States of America, Ptsintifi, v. Time 
Finance Ad/usters, Defendant. 

Ovil No, ai-003-Orl-aV-Y. 

Filed: July 14.1981. 


Stipulation 

It is stipulated by the undersigned pertteo, 
by their respective attorneyo, that: 

1. The po^es consent that a Final 
judgment in the form attached may be filed 
and entered by the Court upon the motion of 
any party or upon the Court's own motion, at 
any time after compliance with the 
requirements of the Antitrust Procedures and 
Penalties Act (16 U.S.C 1 16). and udthout 
further notice to any party or other 
proceedings, provide that the plaintiff has 
not withdrawn Its consent svhich It may do 
any time before the entry of the propos^ 
Final Judgment by serving notice on 
defendant and by filing that notice with the 
Court 

2. If th^ plaintiff withdraws its consent or if 
the propo^ Final Judgment is not entered 
pursuant to this Stipulation, the Stipulation 
shall be of no effect whatever and the making 
of this Stipulation shall be %vithout prejudice 
to any party in this or any other proceeding. 

Dated: July 14.1061. 

For the plaintiff; Wlliiaro F. Baxter. Assistant 
Attorney Generai; Mark Leddy, )ohn W. 
Poole, Jr.. Judy Whalley. Catherine G. 
O'Sullivan. Attorneys, US. Department of 
Justice, 

Terrence F. McDonald. 

Charles Jeroma Wore. 

Steven B. Kramer. 

Attorneys, Antitrust Division, US 
Departrrmnt of Justice, 10th and 
Pennsylvania A ve„ N. VK, Washington, 

DC 205Sa Telephone: (202)630-0062, 

Vot the Defendant: Donald Gifford, 
Shackleford, Farrier, Stallings and Evana. 
P.O. Box 3324. Tampa, Florid 33601. 
Telephone: (813) 273-6000. 

U.S. District Court, Middle District of Florida, 
Orlando Dtvisioo 

United States of America, PUlntiff, v. Time 
FiiHince Adjusters, Defendant, 
avil No. 81-003-Orl-CIV-Y. 

Filed: July 14.1981. 

Proposed Final Judgment 

The pUintilf, United States of America, 
having filed ita complaint on January 6,1961. 
and the plalnUfi and the defendant, by their 
respective attorneys, having consent^ to the 
ent^ of this Fuml Judgment without trial or 
adjudication of any issue of fact or lew. and 
without this Final judgment constituting any 
evidence against or admission by any party 
with respect to any issue; 

Now. therefore, before the taking of any 
testimony and without trial or adiudioation of 
any isaue of fact or law and upon consent of 
the parties, it is 

Ordered, adjudged and decreed, as follows: 

I 

This Court has furisdiction over the subject 
matter of this action and over each of the 
parties. The complaint states a claim upon 
which relief may be granted against the 
defendant under Section 1 of the Sherman 
Act (15 U.aC f 1). 

0 

As used in this Final ludgment: 
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(A) or ‘‘adjuiler" me/inB any 
Individual, partnerthlp. coiporation. 
aitociation. firm, or any otl^ business or 
legal entity which provides repossession 
services for banks, credit unions or other 
lenders that seek to recover merchandise sold 
under security agreements where the debtor 
has forfeited possessory rights by defaulting 
on loan terms. 

(B) ^'Repossession services'* includes, but Is 
not limited to. tracing of property. coUectioo 
and adiustment of loans, as well as 
repossession, sale or return of collsteraK 

(C) "Idember" means any repossessor who 
Is listed in any Time Finance Adjuster 
(‘TFA") publication. 

in ^ 

This Pinal Judgment applies to the 
defendant and to ita offlcm directors, 
members, agents, employees, tubsidiariet. 
suocessort and assigns, and to all other 
persons in active concert or participation 
with the defendant who shall have received 
actxial notice of this Final Judgment by 
personal service or otherwise. 

IV 

The defendant, whether acting unilaterally 
or in concert «vith any other person, is 
enjoined from, directly or indlrectiy: 

(A) Fixing, establishing, or maintaining any 
price schedule or list for repossession 
services; 

(B) Advocating, urging, recommending or 
suggesting any price schedule or list for 
repossession services: 

(C) Publishing or distributing any price 
schedule or list for repossession services; 

(D) Participating in any converaatlons, 
discussions or other oommunicatloai with 
representatives of other repossessor 
associations that in any way relate to any 
price, price schedule or list for repossession 
aervic^ or 

(E) Engaging in any other conduct the 
purpose or foreseeable effect of which Is to 
influence the formulation of any price 
schedule or list for repossession services. 

V 

The defendant is ordered to publish in a 
prominent manner in the prefatory section of 
each TFA membership directory or other 
similar publlcetioa the following statement 

In oo^ormity with a consent decree 
entered into %vith the United Slates 
Department of Justice. Time Finance Adjuster 
has discontinue publishing and 
disseminating fee schedules. All schedules 
contained In prior editions are, in their 
entirety, null and void. Time Finance » 
Adjuaters makes no suggestion whatsoever 
concerning fees or prices for repossession 
services and does not restrict or limit the 
right of any of its members to determine, in 
accordance with bit or her individual 
business iMdgment the fees to charge for 
repossession services. 

VI 

The defendant is prohibited from 
publishing any other reference to fees or 
prices for repossession services in its 
directoiy or other publications; provided 
however, that nothixtg in this Judgment shall: 


(A) Limit the ability of TFA to urge 
prospective purchasers of repossession 
services to negotiate In advance with 
membera as to prices or fees: or 

(B) Limit the ability of TFA to allow 
individual TFA members to advertise In the 
TFA directory, or other TFA listings, his or 
her individual prices or fees for repossession 
services. 

vn 

The defendant la enjoined from expelling 
any member or from cienying or delaying any 
ai^catlon for TFA membership. In whole or 
in part on the basis of: 

(A) The population or other demographic 
infonnatian of a TFA member's or an 
applicant's service area: or 

(B) The number of other TFA members or 
applicants who operate or may operate in 
that service area. 

\m 

The defendant is ordered and directed to 
eliminate any restrichons on TFA members 
concerning the manner or extent of 
advertising their servloe area in any 
advertisement, directory or other publication. 

DC 

The defendant whether acting unilaterally 
or in coooert with any other persem. is 
enjoined from any a<^vit>' the purpose or 
foreseeable effect of whi^ is to allocate, 
protect, limit, or otherwise Influence the 
service area or territory in which any of its 
members operate or advertise that they 
operate. 

X 

The defendant is ordered and directed to 
eliminate the following TFA membership 
requirements: 

(A) Any time period of experience in the 
repossession business that is greater than one 
year. 

(B) FuU'time repossession business; 

(C) United States dtizenship: or 

(D) Any requirements based on any 
evaluation or determination of an applicant's 
flnandal condition, personal character or 
morals, or local referral business. 

XI 

The defendant is ordered and directed to 
admit any applicant for TFA membership 
who meets the following requirements: 

(A) Ability to obtain and retain in the 
commerical market reasonable fidelity 
bonds; 

(B) Applicant Is licensed under all 
applicable state and local licensing laws: 

(C) Ortiilcatiofi that he or she W not 
bem convicted of a felony within a period of 
up to ten years prior to his or her membership 
application: 

(D) One year of experience as an active 
repossesson and 

(E) Malntans a prindpal office location 
spedilcally for his or her repossession 
beusiness during TFA memberhsip. 

xn 

The defendant is enjoined from 
establishing or maintaining unreasonable 
fees for TFA membership. 


xni 

The defendant is ordered to publish in the 
prefatory section of each TFA membership 
directory, or other similar publication, the 
address to which applications for TFA 
memberships should be forwarded Within 
fifteen flS) da>’s of receiving any application 
for membership, the defend^t shall furnish 
to each applicant a written response stating 
when the application will be reviewed 
whether the application is complete, and if 
the application is not complete, a written 
itemixation of any document or information 
necessary to complete the application. TFA 
shall convene at least two meetings per year 
at which membership applications shall be 
reviewed All applications completed before 
any TFA meeting shall be reviewed at that 
meeting. Within ten (10) days after reviewing 
any membership application, the defendant 
ahail furnish a written notice to each 
applicant indicating wrhether the applicant 
was accepted for TFA membership, and if 
the applicant was not accepted a written 
statement of reasons why the applicant was 
not accepted for membership. 

XIV 

The defendant Is ordered and directed 

(A) To famish within sixty (60) days after 
entry of this Final Judgment a copy thereof to 
eadi of its oBicers. directors, employees and 
members engaged in the repossession 
business; 

(B) To furnish a copy of this Final Judgment 
to each person who in the ten (10) years after 
entry of this Final Judgment becomes an 
ofRcer, direcCor. employee or member 
engaged in the repossession business within 
thirty (30) days after such person Is employed 
by or becomes associated with the defendant 

(C) To direct each person to whom a copy 
of this Final Judgment it furnished pursuant 
to subparagraphs XIV(A) and X1V(B) hereof 
to retain such copy as long as he or she is 
employed by or associated with the 
defendant 

(D) To require each person to whom a copy 
of this Final Judgment Is furnished pursuant 
to subparagraphs XIV(A) and XIV(B) hereof 
to sign and submit to the defendant a 
certificate in substantially the following form; 
and the defendant shall retain such 
certificates as long as this Final Judgment is 
in effect and for one year thereafien 

1 (1) acknowledge receipt of a copy of the 
1981 antitrust Final Judgment. (2) represent 
that 1 have read and understand the Final 
ludgmonL and (3) acknowledge that I have 
been advised and understand that non- 
compliance with the Final Judgment may 
result in convictloo for contempt of court and 
imprisonment and/of fines; 

(E) At least oooe each year, during the ten 
(10) years after entry of this Judgment, to call 
to the attention of each of its officers, 
directors, employees and members engaged 
in the repossession or finance adjustment 
business the limitatioos Imposed upon them 
by this Final Judgment, and of the sanctions 
that may be imposed for non-compliance 
therewith: 

(F) To file with the court and serve upon 
the plalnfifT. within ninety (00) days from the 
date of entry of this Final Judgment, an 
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affidavit as to tha fact and manner of Its 
compliance with subsection XTV(A): and 

(G) To furnish the plaintiff within thirty (30) 
days after each anniversary date of the entry 
of this Final Judgment for a period of ten (10) 
years, an affidavit as to the fact of and 
manner of securina and ascertaining 
compliance with, the provisions of Sections 
IV, V. vt vn. Via IX. X. Xl xa XIII. and 
subsections XIV(B). XfV(C}. XIV(D) and 
XIV(E) of this Final fudgment 

XV 

For the purpose of determining or securing 
compliance with this Final |udgment, and 
fubiect to any legally recognised privilege, 
from time to time: 

(A) Upon written request of the Attorney 
General or the Assistant Attorney General in 
charge of the Antitrust Division, and on 
reasonable notice to the defendant made to 
its principal office, duly autliorized 
representatives of the Department of fustice 
shall be permitted: 

(1) Access during the office hours of the 
defc^ant to inspect and copy all booka, 
lodgers, accounts, correspondence, 
memoranda, and other records and 
documents in the possession or under the 
control of the defendant, who may have 
counsel present, relating to any matters 
contained In this decree: and 

(2) Subject to the reasonable convenience 
of the defendant and without restraint or 
interference from it. to interview officers, 
directors, employees, agents, or members of 
the defendant who may have counsel 
present regarding any such matters 

(B) Upon written request of the Attorney 
General or the Assistant Attorney General in 
charge of the Antitrust Division made to the 
dofcndantVprindpal office, the defendant 
shall submit such written reports, under oath 
if required, with respect to any of the matters 
contained in this Final Judgment as may be 
requested. No information or documents 
obtained by the means provided In this 
Section XV shall be divulged by anv 
representative of the Department of )ustice to 
any person oUier than a duly authorfried 
representative of the Executive Branch of the 
United States, except in the course of legal 
proceedings to whi^ the United States it a 
party, or for the purpose of securing 
compliance with this Final Judgment, or as 
otherwise required by law. 

(Q If at the time information or documents 
are funished by the defendant to plaintiff, the 
defendant represents and identifies in writing 
the material in any such information or 
documents for which a claim of protection 
may be asserted under Rule 2B(cH7) of the 
Federal Rules of Qvil Procedure, and the 
defendant marks each pertinent page of such 
material. ‘'Subject to Claim of Protection 
under Rule 26(cJ(7) of the Federal Rules of 
Qvll Procedure.** then ten (10) days notice 
shall be given by the plaintiff to the 
defendant prior to divulging such material In 
any legal proceedmg (other than a grand jury 
proceeding to which the defendaxR is not a 
party. 

XVI 

frtrisdiction is retained by the Court for the 
purpose of enabling any of the parties to this 


Final Judgment to apply to this Court at any 
time for such further orders and directions as 
may be necessary or appropriate for 
construction or implementation of this Pina) 
Judgment, for modifreation of any of the 
provisions, for enforcement or compliance, 
and for punishment of violations. 

XVII 

This Final Judgment shall remain in effect 
until ten (10) years from date of entry. 

xvni 

Entry of this Pinal Judgment is In the public 
interest 

Dated: July 14.1981. 


United States DiaUict Judge. 

U.S. District Court Middle District of Florida, 
Orlando Division 

United States of America, Plaintiff, v. Time 
Finance Adjusters, Defendant. 

QvU No. 81-003-Ort-CIV-Y. 

FUed: July 14.1961. 

Competitive impact Statement 

This competitive impact statement, relating 
to the proposed consent Judgment 
(‘'Judgment") sxibmitted for entry in this dvil 
antitrust proceeding, is filed by the United 
States pursuant to Section (b) of the Antitrust 
Procedures and Penalties Act. 15 U.S.C 116 
("Act‘*J. 

1 

Nature and Purpose of the Proceeding 

On January 6.1981, the United States filed 
a civil antitrust Complaint alleging that Time 
Finance Adjusters, (“TFA"). a national 
association of repossessort located in 
Daytona Beach. Florida, and ita co- 
conspirators had conspired to fix prices, 
restrict territories and limit membership in 
violation of Section 1 of the Sherman Act. 15 
U.S.CII. 

The Complaint alleges that, beginning at 
least at eariy as 1975, and continuing to the 
date of the filing of the Complaint in the 
action, defendant and various co- 
conspirators engaged in a nationwide 
combination and conspiracy to agree on. 
prepare, publish in defendant‘s directory, 
disseminate and encourage members to 
adhere la fee schedules for repossession 
services; to restrict membership to one or few 
members in certain geographic areas; to 
restrict the area in which each of defendant's 
members could advertise its repossession 
services; and to establish arbitrary and 
unreasonable membership restrictions. 

The Complaint asks the Court to enjoin and 
restrain the defendant from such activities in 
the future. 

Entry by ilia Court of this Judgment will 
terminate this litigation. The Cwii will retain 
Jurisdiction for possible future proceedings 
that might be required to interpret modify or 
enforce its provisions. 

II 

Nature of the Alleged Violation 

Repossessors, or adjusters as they are 
sometimes celled, provide services for banks. 


credit unions and other lenders that seek to 
recover msrcJiandise sold under a security 
agreement. During the period covered by Uie 
Complaint, defendant had member- 
repossessors located throughout the United 
States. 

The Complaint alleges that defendant and 
co-conspirators agreed to eliminate price and 
other forms of competition in the trade and 
commerce of providing repossession services. 
The Complaint alleges further that they: (a) 
agreed to. prepared, published in the TFA 
directory, disseminated and encouraged 
members to adhere to fee schedules fbr 
repossession services; (b) restricted 
membership in TFA to one or few members in 
certain geographic areas; (cj restricted the 
area for which each TFA member could 
advertise its services; and (d) established 
arbitrary and unreasonable membership 
restrictions. 

U1 

Explanation of the Proposed Pinal Judgment 

The United States and defendant have 
stipulated that tliis Judgment may be entered 
by the Court at any time after compliance 
with the Act The Judgment states that it 
constitutes no admission by any party of any 
issue of fact or law. 

Under the provisions of the Act, entry of 
the Judgment is conditioned upon a 
determination by the Court tJsat it is In the 
public interest 

The Judgment contains two principal forms 
of relief. First defendant is enjoined from 
engaging in the behavior that constituted Use 
conspiracy alleged in the Complaint Second, 
the Judgment places affirmative burdens on 
defendant directed to%vard preventing 
recurrence of such behavior. 

A. Prohibited Conduct Under Section fV 
defendant is restrained from (1J fixing any 
price schedule or list for repossession 
services: (2) advertising any price schedule or 
list for repossession services; (3J publishing 
any price schedule or list for repossession 
services; (4J partidpating In any 
commimlcationi with representatives of other 
repossessor associations tJial relate to any 
price schedule or list for reposession services; 
or (5J engaging in any conduct the effect of 
whidi is to influence the formulation of any 
price scJiedule or list for repossession 
services. 

Under Section VI defendant is prohibited, 
with two exceptions, from publishing any 
other reference to prices or fees for 
repossession services in Its directory or other 
publicatJons. 

Under Section VII defendant is enjoined 
from expelling any TFA member or ^m 
denying or delaying any TFA memberiJiip 
application on the basis of (1J the population 
or other demographic information of a 
member's or an applicant's service area, or 
(2) the number of other TFA members or 
applicants who operate or may operate in 
that service area. 

Under Section IX defendant Is enjoined 
from any activity whose purpose or 
foreseeable effect is to allocate, protect limit 
or otherwise influence the service area or 
territory in which any of its members operate 
or advertise that they operate. 
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Under Sectkm XU defendant Is enioined 
from eslabllshiog or maintaining 
unreasonable feet for TFA membership. 

B. DvfendanC$ Affirmative CMigationa^ 
Under Action V d^endant is required to 
publish in a prominent manner In the 
prefactory sactioci of each TFA membership 
directory or other similar publication, a 
statement of complianoe with the prices or 
foes provisions of the fudgmcnt 

Under Section Vm ^fendant Is required to 
eliminate any restrictions on TFA members 
concerning 1^ manner or extent of 
advertising their service area in any 
publication. 

Under Section X defendant is required to 
eliminate certain existing TFA membership 
requirements. 

Under Section XI defendant is ordered to 
admit to membership any applicant who 
meets the follo%ving reqTrfretnents: (1) ability 
to obtain and retain, in the commercial 
market reasonable Bdelity bonds: (2) 
licensure under all applicable state and local 
licensing laws; (S) certification that he or she 
has not been convicted of a felony within a 
period of up to ten years prior to his or her 
applicatioo for membership; (4) one year of 
experience as an active repossessor and (5) a 
principal offioa location apodfically for his or 
her repossession business during TFA 
membership. 

Under Section XUl defendant is ordered to 
publish in the prefstocy section of each TFA 
membership directory or other similar 
publication, certain i^ormation regarding the 
membership spplication process. 

Sections XIV and XV require defendant to 
establish sn antitrust compliance program 
which must include amuiai reporting to the 
Department of |uatloe and dlaaeminatioo of 
this judgment to each of its officem, directors, 
employees and members. 

Under Section XVI jurisidictkm la retained 
by the Court for purposes of enabling either 
of the parties to this Judgment to apply to this 
Court at any time for su^ further orders and 
directions as may be necessary or 
appropriate for oonstmctlon or 
implementation of this Judgment for 
modification of any of the provisions, for 
enforcement or compliance, and for 
punishment of violations. Further Section 
XVll provides that the Judgment shall remain 
In effect until ten (10) years from date of 
entry. 

C Scope of the Proposed fodgmenL The 
Judgment applies to defenant s^ to its 
officers, directors, aiembers, agents, 
smployees. substdiarias. succesaors and 
assigns, and to all other persons in active 
concert or participation %vith defendant who 
have received actual notice of this Judgment 
by persona] service or otherwise. 

D. Effect of the Proposed /udgment on 
Competitioiu The terms of Sections IV and VI 
of the Judgment are designed to ensure that 
defendant's members will act independently 
In determining the prices or fees to charge for 
repossession services. Accordingly, the 
affinnalive obfigations of Sections V and XIV 
are directed toward informing defendant's 
clients, members, employees and others of 
this Judgment and of their obligations under 
the decree not to engage In the type of 
behavior alleged in the Complaint 


The lanns of Sections VU and IX of the 
Judgment art designed to ensure that 
defendant vrili not restrict TFA memberships 
and eecgraphic trsnitories in urhich any of its 
mnrabers operate or arhertise that they 
operate. Accordingly, the affirmative 
obligations of Sections Vm. X. XL XID and 
XTV are directed toward the establishment of 
fair, rsasonsble and obiective criteria for 
admission to membership in any geographic 
area and for advertising oy members. 

Compliance with the Judgment should 
prevent collusion among defendant its 
mambeni and competitors in determining 
prices or fees to charge for repossetslon 
services and In unreasonably restricting TFA 
memberships and georgraphlc territories in 
which TFA members operate or advertise 
that they operate. 

IV 

Remedies AvaiUtble to Potential Private 
Plaintiffs 

After entry of the Judgment any potential 
private plaintiff that mi^t have been 
damaged by any alleged violation will retain 
the same right to sue for monetary damages 
and any other legal or equitable relief that it 
may have had if tlie Jud^ent bad not been 
entered. The Judgment may not be used, 
however, as prima facie evidence in private 
antitrust litigstioiL 

V 

Procedures A vaHahle for Modification of the 
Proposed Consent Jucfgmont 

The Judgment is subject to a stipulation 
between the Government and defendant 
which provides that the Government may 
withdraw its consent to the Judgment any 
time before entry of the Jud^ent. By its 
termii. the Judgment provide (or the Court's 
retention of Jurisdlctian of this action to 
permit any of the parties to apply to the Court 
for such oiders as may be necessary for its 
modification. 

As provided by the Act any person 
wishl^ to comment upon the Judgment may. 
for the statutory sixty-day comment period, 
submit written comments to John W. Poole. 

Jr., ChieC Spedsl Litigation Section. Antitrust 
Division, United States Department of Justice. 
Washington, D.C 2iQS3a Any comments and 
the Government's response to them will be 
filed with the Court and published in the 
Fedend Register. The Government will 
evaluate all such comments to determine 
whether there is any reason for withdrawal 
of its coitsent to the Judgment 

VI 

Alternatives to the Proposed Final Judgment 

The sltamative to the Judgment considered 
by the Antitrust Division was a full trial on 
t^ merits and on rellei The Diviiiao 
considers the Judgment to be of sufficient 
scope and afFectiveness to make a trial 
unnecessary because it provides ibr all the 
relief prayed for in the Complaint 

VU 

Determinative Materials and Documents 

No materials or documents were 
considered determinative by the United 


States in formulating the Judgment 
Consquentiy. none are being filed pursuant to 
tba Act 

Dated: July 14.1961. 

Respectfully submitted. 

Terrence F. McDonald. 

Charles Jerome Ware. 

Steven & Kramer, 

Attorneys, Antitrust Divisioa, Department of 
fustice, Washington, DC Z0630 
(Telephone: (202) 633-3062). 

[Ht Doc St-S18S4 PUmI 
OaUNO 0006 44te-Sf^ 


Drug Enforcement Administration 

John Forrest Comely, M.O.; 

Revocation of Registration Final Order 

On June 10,1081. the Administrator of 
the Dntg Enforcement Administration 
(DEA) directed to John Forrest Comdy, 
M.O. (Respondent) an Order to Show 
Cause as to why DEA should not revoke 
his DEA Certificate of Registration 
ACia03279. issued to him under 21 
U.S.C 823. The predicate for the Order 
to Show Cause was the revocation of Dr. 
Comely*a medical licenae by the Kansas 
State Board of Healing Arts on April 19. 
1980. thereby terminating his authority 
to prescribe, possess, dispense, 
administer or otherwise handle 
controlled substances in Kansas. 
Throu^ counsel. Respondent waived 
his ri^t to a hearing on the issues 
raised by the Order to Show Cause. 
Pursuant to 21 GFR1301-54(c),'the 
Acting Administrator publishes his Final 
Order on the record as it appears. 

Having examined the record, the 
Acting Administrator finds that the 
Kansas State Board of liealing Arts 
revoked Respondent's license to 
practice metficine in Kansas. This action 
terminates Dr. Comely's authority to 
possess, prescribe, dispense, admins ter 
or otherwise handle controlled 
substances In Kansas. This 
Administration has consistently held 
that termination of a registrant's state 
authority to handle controlled 
substances requires DEA to revoke his 
DEA Certificate of Registration. See 
Jack A. Brahy, D-CX, Docket No. 80-14, 
45 PR 74590 (1980): fames Waymon 
hfitchell, M.a, Docket No. 79-16 44 FR 
71466 (1979); David Sachs, M.D., Docket 
No. 77-22,42 FR 29112 (1977); Kenneth 
E. Wilson DDS., 46 FR 25018 (1981); 
Henry Weitz. M.D„ 46 FR 34850 (1981). 

Counsel for Respondent states in his 
letter waiving Respondent's right to a 
hearing that there is not substantial 
evidence to support the allegations filed 
against Respondent He also notes that 
the Kansas Supreme Court affirmed the 
revocation orchsr. This Administration is 
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not the forum to determine whether the 
Kansas Board erred in its decision to 
revoke Dr. Come)y*s medical license. 
The Mealing Arts Board acted and the 
Kansas Supreme Court upheld that 
action. DEA is bound by the facts that 
Dr. Comely's medical license was 
revoked. 

It is the decision of the Acting 
Administrator to revoke Dr. Comely's 
DEA registration. Accordingly, pursuant 
to the authority vested In the Attorney 
General by Section 824 of Title 21, 
United States Code, and redelegated to 
the Administrator of the Drug 
Enforcement Administration, the Acting 
Administrator revokes DEA Certificate 
of Registration AC1303279 issued to 
John Forrest Comely, M.D., for the 
reason that on April 19,1980, the Kansas 
State Board of Healing Arts revoked Dr. 
Comely's license to practice medicine in 
Kansas, thus terminating his authority to 
possess, prescribe, dispense, administer 
or otherwise handle controlled 
substances in Kansas. This revocation is 
effective July 17,1981. 

Frands M. Muliim, Jr., 

Acting Administmtor, 
im Ooc naeo rvM 6(45 «m] 

8IUJM0 OOOC 44fe-0S-4l 


DEPARTMENT OF LABOR 

Steering Subcommittee of the Labor 
Advisory Committee for Trade 
Negotiations and Trade Policy; 

Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (PX. 
92-463 as amended), notice is hereby 
given of a meeting of Steering 
Subcommittee of the Labor Advisory 
Committee for Trade Negotiations and 
Trade Policy. 

Date, time and place: August 4,1981, 
10:00 a.m., C5320 Seminar Room 6, 
Frances Perkins Department of Labor 
Building, 200 Constitution Avenue. 
N.W.rWa9hlngton, D.C. 20210 
Purpose: To discuss trade negotiations 
and trade policy of the United States 

This meeting will be closed under the 
authority of S^tion 10(d) of the Federal 
Advisory Committee Act. The 
Committee will hear and discuss 
sensitive and confidential matters 
concerning U.S. trade negotiations and 
trade policy. 

For further information, contact: 
Meyer Bernstein, Executive Secretary. 
Labor Advisory Committee. Phone: (202) 
523-6565. 


Signed at Washingtan, D.C. this 15th day 
of |uly 1981. 

Robert W. Searby, 

Deputy Undersecretary, international 
Affairs. 

|uiy 15.1981. 

fPR OM. roMi aa 

BOXING COOC 4tl10>as-M 


Mine Safety and Health Administration 
[Docket No. M-ai-123-C) 

aM. A W, Coal Co^ lnc^‘ Petition for 
Modification of Application of 
Mandatory Safety Standard 

G.M. & W. Coa) Company, lnc„ P.O. 
Box 112, Jennerstown. ^nnsylvania 
15547, has filed a petition to modify the 
appIicaUon of 30 CRR 75,lS5(b)(l) 
(qualified hoisting engineer 
qualifications) to its Grove No. 1 Mine 
located In Somerset County, 
Pennsylvania. The petition is filed under 
Section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1 . The petition concerns the 
requirement that qualified electric 
hoisting engineers have at least one 
year's exp^ence. 

2 . The Beco-Bahn 400 Road Railer 
hoisting system is normally operated 
automatically by the operator who 
sends radio signals from within the train 
to the hoist control panel located 
outside in the hoisting building. When 
mechanical or electrical problems 
cancel the automatic control petitioner 
would like to have the operator travel to 
the surface hoist building and operate 
the unit as a conventional electric hoist 

3. In support of this request petitioner 
states that 

a. All operators have in excess of one 
year as operators of this unit in the 
automatic mode but due to the 
infrequency of breakdowns, a very 
extensive amount of time would be 
required to obtain the one year 
experience as conventional electric 
hoist operators; 

b. The operating controls within the 
train are very similar to the controls in 
the hoist house and petitioner believes 
that each of the operators has 
experience equivalent to one year as a 
hoisting engineen 

c. O^rators of the hoist will be 
required to complete an outlined 
training plan on the reading of the 
roiling distance indicator, and the use of 
the radio communications between the 
hoist room and the mobile train unit; 

d. llie rolling distance indicator, 
located on the hoist control panel in 
plain view of the hoist operator, shall be 


checked for calibration and accuracy 
each working day. The radio and 
telephone communications shall also be 
checked daily between the mantrip unit 
and the hoist building. 

4. Petitioner sales that the procedures 
outlined above will provide the same 
degree of safety to the miners affected 
as that afforded by the standard. 

Request for Comments 

Persons interested in this petition may 
furnish writtem comments, lliese 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627,4C15 Wilson 
Boulevard. Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
August 24,1981. Copies of that petition 
are avaflable for inspection at that 
address. 

Dated: July 18.1081. 

Prank A White, 

Director, Office of Standards, Hesulationa 
and Variances. 

rs Doc n^m fifed r-eyet, sm mb) 

SItXINO COOC 4610-a-M 


(Docka! No. M-ai-126-C] 

Prtco River Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Price River Coal Company. P.O. Box 
629, Helper, Utah 84526 has filed a 
petition to modify the application of 30 
CFR 75.503 (permissible electric face 
equipment: maintenance) to its No. 6 
Mine located in Carbon County, Utah. 
The petition is fried under Section 101(c) 
of the Federal Mine Safety and Health 
Ad of 1977. 

A summary of the petitioner's 
statements follows: 

1 . The present electrical system has 
no history of trailing cable failure. 

2. Petitioner states that short trailing 
cables create undue burden and added 
hazard in t%vo entry (longwall 
development) mining. The five to six 
hundred feet back>end of the longwall 
%vilt require secondary distribution 
centers and will also cause the high- 
voltage cables to be placed in the return 
air or in haulageways. All these are 
more difficult to protect and more 
dangerous than low-voltage trailing 
cables. 

3. Petitioner employs an electrical 
program and testing equipment which 
exceeds the standard testing procedures 
on equipment: this program has been in 
use for six years and has been 
determined to improve electrical safety. 
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4. As an alternate method, petitioner 
will measure, within five percent 
acxuracy. trip values on circuit-breakers 
over an extended length and provide a 
short circuit study and an analysis of 
short circuit protection. This program 
shall include initial testing of all such 
circuit breakers and re-testing as made 
necessary by repair or replacement 

5. Petitioner further states that short 
circuit study reduces circuit-breaker 
settings and the program of 
circuitbreaker testing %vill provide 
proper short drcuit protection for these 
trailing cables. 

6. Petitioner states that the proposed 
alternate method outlined above will 
provide the same degree of safety to the 
miners affected as that afforded by the 
stundiUxL 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances. Mine Safety and Health 
Administration. Room 627, 4C15 Wilson 
Boulevard. Arlington. Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
August 24.1981. Copies of the petition 
are available for inspection at that 
address. 

Dated; |uly UV 1961. 

Frank A. Hliila. 

Dirtfctor, Office of Standards, R^uIaitoftM 
and Variances. 

ItK ikx, fi'2in4 rihMl r-ts-ot; ms ««| 

BILUNG COOC SStS-SS-U 


(Docket No. ll-g1-120-Cl 

Ray Lucas and Partnera Coal C 04 
Petition for Modification of Application 
of Mandatory Safety Standard 

Roy Lucas and Partners Coal 
Company, S2S West Centre Street 
Donalds^ Pennsylvania 1796L has 
filed a petition to modify the application 
of 30 CFR 75.1400 (hoisting equipment; 
general) to its Tracy Slope located in 
Schuylkill County, Pennsylvania. The 
petition is filed under Section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that cages, platforms or 
other devices which are used to 
transport persons in shafts and slopes 
be oquipp^ with safety catches or other 
approved devices that act quickly and 
cnectively in an emergency. 

2. Petitioner states tl^t no such safety 
catch or device is available for steeply 


pitching and undulating slopes with 
numerous curves and knuckles present 
in the main haulage slopes of this 
anthracite mine. 

3. Petitioner further believes that if a 
"makeshift** safety device were installed 
it would be activated on knuckles and 
curves, when no emergency existed, and 
cause a tumbling effect on the 
conveyance which would increase 
rather than decrease the hazard to the 
miners. 

4. As an altenate method, petitioner 
proposed to operate the man cage or 
steel gunboat with secondary safety 
connections securely fasten^ around 
the gunboat and to the hoisting rope, 
which have a factor of safety in excess 
of the design factor as determined by 
the formula specified In the American 
National Standard for Wire Rope for 
Mines, 

5. Petitioner states that the proposed 
alternate method will at all times 
provide the same degree of safety to the 
miners affected as that afforded by the 
standard. 

Request for Comments 

Persons interested in thi^etition may 
furnish written comments. These 
comments must be filed with the OfBce 
of Standards. Regulations and 
Variances, Mine Safety and Health 
Administration. Room 627,4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
August 24.1981. Copies of the petition 
are available for inspection at that 
address. 

Dated: )uly 15,1981. 

Frank A While. 

Director. Office ofStoodards, Regatations 
and Variances. 

pii Oer. n-tim nM M Mil 

BiujNQ 000 c aio-as-M 


(Docket NaM-61-141-C] 

Youngstovm Mines Corp.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Youngstown Mines Corporation. 3 
Gateway Center 9 North, Pittsburg 
Pennsylvania 15263 has filed a petition 
to modify the application of 30 CFR 
75.305 (weekly examinations for 
hazardous conditions) to its Dehue Mine 
located in Logan County, West Virginia. 
The petition is filed under Section 101(c) 
of the Federal Mine Safety and Health 
Act of 1977. 

A summary of the petitioner's 
statements follows: 

1 . The petition conoems the 
requirement that return entries be 


examined weekly for hazardous 
conditions, 

2. The return entries were developed 
approximately 12 years ago utilizing roof 
bolts for support; such support has long 
since deteriorated and numerous roof 
falls have rendered these entries 
impassable. 

3 . As an alternative method, petitioner 
proposes to establish and maintain 
specified air monitoring stations. In 
support of this alternate method, 
petitioner states that 

a. Methane and air readings will be 
made by a certified person on a daily 
basis and the results recorded on a date 
board at each location: 

b. Methane will not be permitted to 
accumulate in tliese returns; immediate 
investigation and corrective action will 
be taken if methane Is present beyond 
permissible limits. 

4. Petitioner states that the alternate 
method outlined above will provide the 
same measure of safety to the miners 
affected as that afforded by the 
standard. 

Request for Comments 

Persons interested In this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances. Mine Safety and Health 
Administration, Room 627,4015 Wilson 
Boulevard, Arlington. Virginia 22203. All 
comments must be postmarked or 
received In that office on or before 
August 24.1081. Copies of the petition 
are available for inspection at that 
address. 

Dated: luly 16,1961. 

Frank A. While, 

Director. Off ice of Standards. Reguhtions 
and Variances. 

[1^ Oqc n-lini tupd amj 

BILUNO COOC 451B49-M 


Occupational Safety and Health 
Administration 

Revisions of Benchmarks for State 
Plan States 

aqsncy: Occupational Safety and 
Health Administration, Department of 
Labor. 

action: Notice. 


summary: This notice announces 
OSHA's intention to revise the 
benchmarks for occupational safety and 
health compliance officera for State Plan 
States. As a result of the decision in 
"AFL-aO v. Marshall" 750 F. 2d 1030 
(1978). OSHA was required by the 
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District Coort for the District of 
Columbia to establish benchmarks for 
State plan stafQn^ levels which reflect a 
fully effective enforcement level. Wliile 
the agency set out these numbers in a 
report filed %viib the Court on April 25. 
1960. the terms of that report require the 
agency to undertake a comprehensive 
review of the benchmark model to 
determine whether the benchmarks 
should be revised. OSHA has 
determined that the benchmarks should 
be revised and soon will publish the 
proposed revision process and the 
proposed new benchmarks for public 
comment. The new benchmarks, when 
finally issued by OSHA, vrill be in the 
form of a general statement of policy 
rather than a Bnal rule. 

FOR FURTHER INFORMATION CONTACT. 
Barbara Bryant, Office of State 
Programs, Occupational Safety and 
Health Administration, 200 Constitution 
Avenue N.W.. Room N-3813, 
Washington, D.C. 20210. (202) 523-8045. 

(See. la. Pub. L 01-598. S4 Siat 1606 (29 
use 087)) 

Signed at Washington. DXI this 17th day of 
|uly 1961. 

Thome G. Auchter. 

AsMistant Semtary of Labor. 

(Ft Due. PM MS 

SIUJNO oooc ats-is-M 


Office of Pension and Welfare Benefit 
Programs 

I ProhIbRed Transaction Exemption 61-59; 
Exemption Application No. D-2513J 

Exemption From the Prohibitions for 
Certain Transsettons Involving T. 

Rowe Price Associates, Inc., Employee 
Stock Ownership Plan, Located in 
Baltimore, Maryland 

AGENCY: Department of Labor. 

ACTION: Grant of individual exemption. 

summary: This exemption exempts the 
exchange of T, Rowe Price common 
I stock (Price Stock] owned by the T. 
Rowe Price Associates. Inc. Employee 
Stock Ownership Plan (the Plan) for 
Charles Center Properties, Inc. (Charles 
Center) common stock (Charles Center 
Stock) owned by T. Rowe Price 
Associates, Inc. (the Employer). The 
Plan will also receive cash from the 
Employer equal to the difference 
between the value of the Plan’s Price 
Stock and the value of the Charles 
Center Stock. 

FOR FURTHER INFORMATION CONTACT; 
Ms. |an Broady of the OfRce of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs, Room C- 
4526, U.S. Department of Labor, 2XX\ 


Constitution Avenue NW., Washington, 
D.C 20216. (202) 523-7222. (This is not a 
tolLGree number.) 

SUPPLEMENTARY INFORMATION: On (une 
12,1981, notice was published in the 
Federal Register (48 FR 31112) of the 
pendency before the Department of 
Labor (the Department) of a proposal to 
grant an exemption from the restrictions 
of section 406(a), 406(bHl) and (b)(2] of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and from 
the sanctions resulting from the 
application of section 4975 of the 
Internal Revenue Code of 1954 (the 
Code) by reason of section 497^c)(lHA) 
throu^ (E) of the Code, for a 
transaction described in an application 
filed by the Employer. The notice set 
forth a summary of facts and 
representations contained in the 
application for exemption and referred 
interested persons to the application for 
a complete statement of the facts and 
representations. The application has 
been available for public inspection at 
the Department in Washington. D.C. The 
notice also Invited interested persons to 
submit comments on the requested 
exemption to the Department In 
addition the notice staled that any 
interested person might submit a written 
request that a public hearing be held 
relating to this exemption. The applicant 
has represented that a copy of the notice 
has been provided to all interested 
persons in order to comply with the 
notification requirements as set forth in 
the notice of pendency. No public 
comments and no requests for a hearing 
were received by the Department. 

The notice of pendency was issued 
and the exemption is being granted 
solely by the Department b^use. 
effective December 31,1978, section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17,1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor, 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
8 ub)ect of an exemption granted under 
section 40e(a) of the Act and section 
4975(c](2] of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person with respect to a 
plan to which the exemption is 
applicable from certain other provisions 
of the Act and the Code. These 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 464 of the Act 


which among other things require a 
Fiduciary to discharge his or her duties 
respecting the plan solely in the interest 
of the partidpants and benefidarics of 
the plan and in a prudent fashion hi 
accordance with section 404(a)(1)(B) of 
the Act nor does the fact the 
transaction is the subject of an 
exemption affect the requirement of 
section 401(a) of the Code that a plan 
must operate for the exdusive benefit of 
the employees of the employer 
maintaining the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
transactions prohibited under section 
406(b}(3] of the Act and section 
4975(c)(1)(F) of the Code. 

(3) TUs exemption is supplemental to. 
and not in derogation of, any other 
provisionsjof the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption or transitional rule 
is not dispositive of whether the 
transaction is, in fact, a prohibited 
transaction. 

Exemption 

In accordance with section 408(a) of 
the Act and section 4975(c)(2) of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 

April 28.1975). and based upon the 
entire record, the Department makes the 
follo%ving determinations: 

(a) The exemption is administratively 
feasible; 

(b) It is in the interests of the Plan and 
, of its partidpants and benefidaries: and 

(c) It is protective of the rights of the 
partidpants and beneficiaries of the 
Plan. 

Accordingly the restrictions of section 
406(a), 400(b)(1) and (b)(2) of the Act 
and the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1) (A) 
through (E) of the Code, shall not apply 
to the exchange of the Plan's Price Stock 
for the Employer's Charles Center Stock 
and cash, provided the consideration 
received by the Plan is not less than the 
fair market value of the Plan’s Price 
Stock at the date of coiuummatfon of 
the transactioiL 

The availability of this exemption is 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transaction to be consummated 
pursuant to this exemption. 


A 
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Signed at Washington. O.Cm this 20th day 
of July 1961, 
tan D. Lanoff, 

Administrator. Pension and Welfare Benefit 
Proarama. Lahor^Management ^rvices 
Administration. Department of Lphor 
(HlOocS1-23rsoniadT>2S-«1.a4S mm\ 

MtuNO cooe 4sia>a»ai 


I Application No. 0-2067) 

Proposed Exemption for Certain 
Transactions Involving tf>t Aaron 
Satloff, M.D.. P.C. Profit-Sharing Plan 
Located in Pittsford, N.Y. 

agency: Department of Labor. 

ACTION: Notice of poposed exemption, 

summary; This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Internal Revenue Code of 1954 (the 
Code). The pro|>osed exemption would 
exempt the sale of a stamp collection to 
the Aaron Satloff, M.D., P.C Profit- 
Sharing Plan (the Plan) by Dr. Aaron 
Satloff (Satloff), a disqualified person 
with respect to the Plan. Since Satloff is 
the sole stockholder of Aaron Sotloff, 
M.Dm P.C. (the Employer) and the only 
participant in the Plan, there is no 
iurisdiction under Title 1 of the 
Employee Retirement Income Security 
Act of 1974 (the Act) pursuant to 29 QH 
2510.3-3(b). However, there is 
Iurisdiction under Title n of the Act 
pursuant to section 4975 of the Code. 

The proposed exemption, if granted 
would affect the beneficiaries of the 
Plan and Satloff. 

date: Written comments and requests 
for a public hearing must be received by 
the Department on or before August 24, 
1981. 

ADDRESS: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the OfTice of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs. Room G- 
4526, U,S. Department of Labor, 200 
Constitution Avenue, N.W., Washington. 
D.C. 20216. Attention: Application No. 
D-20B7, The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
Departmimt of Labor, Room N-4677.200 
Constitution Avenue, N.W., Washington. 
D C 20210. 

FOR FURTHER INFORMATION CONTACT 
Nfr. David Stonder of the Department, 
telephone (202) 523-6862. fThis is not a 
toll-free number.) 


SUPPLEMENTARY INFORMATION: Notice is 
hereby glen of the pendency before the 
Department of an application for 
exemption from the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 
4975(c)(1)(A) through (E) of the Code. 
The proposed exemption was requested 
in an application filed on behalf of the 
Employer, pursuant to section 4975(c)(2) 
of the Code, and in accordance with 
procedures set forth in Rev. Proc. 75-26, 
1975-1 C.B. 722. 

Effective December 31,1976, section 
102 of Reorganization Plan No. 4 of 1978 
(43 FR 47713. October 17.1978) 
transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, this 
notice of pendency is issued solely by 
the Department. 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicant. 

1 . The plan is a profit sharing plan 
with one participant. Satloff. As of 
December 31.1980. the Plan had net 
assets of approximately $114,500. Satloff 
and his wife arc the trustees of the Plan 
and jointly maintain sole responsibility 
for the investment decisions of the Plan. 

2. Satloff presently owns a stamp 
collection (the Stamps) which is 
comprised of French and French area 
issues in mint condition, a philatelic 
broker. Fred B. Widding, appraised the 
Stamps ond determined that as of July 
15,1680, the Stomps had a fair market 
value of $34,006. 

3. Satloff proposes to sell the Stamps 
to the Plan for ^3.600. This price is less 
than the Stamp's appraised value of 
$34,006. Satlo^ expiects the Stamps to 
substantially increase in value, lire 
Stamps am presently insured to a value 
of $39,079 and after the sale will be kept 
fully insured in the Plan's name at 
Satioffs expense. The applicant 
represents that the difference between 
the purchase price of the Stamps and 
their appraised fair market value, if 
treated as an employer contribution, will 
not cause the annual additions to the 
participant's account to exceed the , 
limitations of section 415 of the Code. 

4. Mr. Fred C. Gregory (Gregory), a 
party unrelated to the Employer or 
Satloff. has been appoint^ to servo as 
investment manager for the Plan in 
connection with the purchase by the 
Plan of the Stamps. Gregory has 


received a Chartered Financial Analyst 
designation Issued by the Financial 
Analyst Federation. Gregory represents 
that he is qualified to invest employee 
benefit plan assets in certain specialized 
areas such as stamps. Gregory has 
reviewed the Plan's funding objectives, 
its composition of current investments, 
and its needs for future liquidity and 
represents that the investment in the 
Stamps Is in the best interests of the 
Plan and its participant and 
beneficiaries. 

5. In summary, the applicant 
represents that the proposed transaction 
meets the statutory criteria for an 
exemption under section 4975(c)(2) of 
the because (a) the Plan will be 
acquiring an asset at a price less than its 
appraised market value; (b) the Stamps 
are expected to substantially increase in 
value; (c) the Stamps will be kept fully 
insured at Satioffs expense and the Plan 
will be the named insured: and (d) an 
independent, qualified party, Gregory, 
represents, that after a complete review 
of the Plan's portfolio, the purchase is in 
the best interests of the Plan and its 
participant and beneficiaries. 

Tax Consequences of Transaction 

The Department of the Treasury has 
determined that if a transaction between 
a qualified employee benefit plan and 
Its sponsoring employer (or affiliate 
thereof) results in the plan either paying 
less than or receiving more than fair 
market value such excess may be 
considered to be a contribution by the 
sponsoring employer to the plan and 
therefore must be examined under 
applicable provisions of the Internal 
Revenue C^e. Including sections 
4(n(o)(4). 404 and 415. 

Notice to Interested Persons 

Because Satloff is the only participant 
in the Plan and the sole shareholder of 
the Employer, it has been determined 
that there is no need to distribute the 
notice of pendency to interested 
persons. 

General Information 

The attention of interested persons is 
directed to the following: (1) The fact 
that a transaction is the subject of an 
exemption under section 4975(c)(2) of 
the C^e does not relieve a fiduciary or 
disqualified person from certain other 
provisions of the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply; nor 
does it affect the requirement of section 
401(a) of the Code that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries; 
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(2) The proposed exemptioru if 
granted* will not extend to transactions 
prohibited under section 4975(c)(l)CF) of 
the Code: 

(3) Before an exemption may be 
granted under section 4975(cH2) of the 
Code* the Department must fod that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan: and 

(4) The proposed exemption* if 
granted, will be supplemental to. and 
not in derogation of. any other 
provisions of the Code, including 
statutory or administrative exemptions 
and transitional rules. Furthermore, the 
fact that a transection is subject to an 
administrative or statutory exemption Is 
not dispositive of whether the 
transaction is in fact a prohibited 
transaction. 

Written Commonls and Hearing 
Requests 

All interested persons are invited to 
submit written comments or request for 
a hearing on the pending exemption to 
the addms above, withio the Hroe 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer’s 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department Is 
considering granting the requested 
exemption under the authority of section 
4975(c)(2) of the Code and in accordance 
with the procedures set forth in Rev. 
Proc. 75-28.1975-1 C.B. 722. If the 
exemption is granted, the sanctions 
resulting from the application of section 
4975 of the Code, by reason of section 
4975(c)(1)(A) through (E) of the Code 
shall not apply to the sale of the Stamps 
by Satloff to the Plan for $33,600 
provided that this amount is not higher 
than the market value of the Stamps as 
of the date of sale.The proposed 
exemption, if granted. be subject to 
the express conditions that the material 
facts and representations contained in 
the application are true and complete, 
and that the application accurately 
describes all material terms of the 
transaction to be consummated 
pursuant to the exemption. 


Simed at Washington. D.C.. this 20th day 
of |uly. 1961. 

Un D. Laooff, 

Administrator, Pension and Welfare Benefit 
Programs, Labor-Management ^rvices 
Administration U,S, Deportment of Labor, 

[111 Dbc tl-11740 FM f-O-tl M emt 
BtUJNQ coot 4S1S-2S-4I 


(Application Ka D-2261J 

Proposed Exemption for Certain 
Transactiont Involving Constiuction 
Industry Retirement Plan of Rockford, 
Illinois. Located in Rockford. Illinois 

AOEHCV: Department of Labor. 
action: Notice of proposed exemption. 

summary: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt the entering into an curangement 
to fund, aiul the funding of. long-term 
mortgage loans by the Construction 
Industry Retirement Plan of Rockford, 
Illinois (the Plan) in situations where the 
loans are arranged by and the borrower 
is receiving construction financing &om 
a bank which is a service provider to the 
Plan. The proposed exemption, if 
granted, would affect the Plan, 
participants and beneficiaries of the 
Plan, the mortgage banking institution 
involved, contributing employers to the 
Plan, and any other persons 
participating in transactions to which 
the exemption might be applicable. 
DATES: Written comments must be 
received by the Department on or before 
September 11,1981. 

ADDRESS: All written comments (at least 
three copies) should be sent to the 
Office of Fiduciary Standards, Pension 
and Welfare Benefit Programs. Room C- 
4528, U.S. Department of Labor. 200 
Constitution Avenue. NW., Washingtoa 
D.C. 20216. Attention: Application No. 
D-2261. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Doexunents Room of Pension and 
Welfare BeneOt Programs, U.S. 
Department of Labor. Room N-4677.200 
Constitution Avenue. NW., Washington. 
D.a 202ia 

FOR FURTHER INFORMATION CONTACT: 
Alan H. Levltas of the Department 
telephone (202) 523-6884. (This is not a 
toll free number.) 

suRPtEMENTARY INFORMATION: Notice is 
hereby given of the pendency before the 


Department of an application for 
exemption from the restrictions of 
section 406(a) of the Act and from the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1)(A) through (D) of the 
Code. The proposed exemption was 
requested in an application filed by the 
Plan trustees, pursuant to section 408(a) 
of the Act and section 4975(cK2) of the 
Code, and in accordance %vith 
procedures set forth in ERISA Procedure 
75-1 (40 FR 184n. April 28,1975). 
Effective December 31.1978. section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713. October 17,1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
request^ to the Secretary of Labor. 
Therefore, this notice of pendancy is 
issued solely by the Department 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on Hie 
with the Department for the complete 
representations of the applicant 

1 . The Plan is a multi-employer, multi¬ 
trades plan, participants in which are 
employed in the constnictioD industry. 
The PUn has approximately 3,166 
partidpanls. Plan assets total 
approximately $12,745,970 as of )anuary 
31,1981. 

2 . The Board of Trustees (the Board) 
of the Plan is comprised of six members, 
three employer appointed and three 
union appointed. Fiduciary duties are 
shared by the Board members with two 
exceptions. First the co-chairmen of the 
Board one employer appointed and one 
union appoint^, comprise the finance 
committee, which has initial authority in 
finandol matters, including Plan 
investments. This authority is subject to 
review by the whole Board. Second, two 
of the Board members, one employer 
and one union, serve bn a joint audit 
committee with two board members of 
the Construction Industry's Health A 
Welfare Plan Board of Trustees. This 
joint committee oversees the problems 
inherent in the collection of 
contributions from partidpating 
employers. 

3. The Plan Trustees seek an 
exemption to invest up to 25% of the 
Plan's assets In first real estate 
mortgages on local commerdal and 
Industrial construction. Such Plan funds 
would be accumulated in an investment 
pool and deposited with the First 
National Bank and Trust Company of 
Rockford, niinois (the Bank), who would 
act as mortgage banker. All mortgages 
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financed by the Plan will be placed 
through and serviced by the Bank. Funds 
set aside for real estate loans which 
have not been disbursed and all interest 
and principal payments received which 
have not been reinvested in such loans, 
shall be temporarily reinvested by the 
Bank, in liquid short-term investment 
vehicles as directed by the Plan's 
trustees. 

4. Real estate loans shall be limited to 
commercial and industrial construction. 
Exemption for construction financing is 
not sought Both new and readaptive use 
construction may be considered. 
Commercial construction does not 
include single or multi-family residential 
construction. Readaptive use 
construction refers to remodeling which 
changes the use of the structure. 

5. Omstniction of the subject 
properties acting as security for the 
loans may be performed by contractors 
who are parties in interest or 
disqualified persons with respect to the 
Plan. In addition, the borrower may 
obtain construction financing from the 
Bank. Specifically, exemption is sought 
for commitments by the Plan to make 
long term mortgage loans in situations 
where the Bank is the construction 
lender. However, in no case will Plan 
assets be loaned to parties in interest. 

6 . The Bank will initially review all 
mortgage applicants and present to the 
Plan trustees for their final approval 
would be mortgagors who have passed 
the necessary tests imposed by the Bank 
prior to their serious consideration of a 
similar loan being extended by the 
Bank. Should the loan be accepted, the 
Bank is authorized to charge the 
borrower a loon origination fee as may 
be reasonable and customary under the 
circumstances. 

All loans shall be reviewed by the 
Plan trustees and shall be accepted in 
writing by the Plan trustees prior to a 
loan commitment being made. 

7. The process through which the Plan 
issues a commitment to make long-term 
financing car^be summarized as follows. 

A prospective borrower approaches 
the First National Bank & Trust 
Company of Rockford to discuss 
financing of an anticipated construction 
project If the Bank reacts favorably to 
the project the Bank will prepare a loan 
offering for submission to potential 
lenders. This offering will be based upon 
the terms and conditions then prevailing 
in the area for such financing. The 
Trustees of the Plan, upon receiving 
such an offering, will review it The 
Trustees will, in their sole discretion, 
accept or reject the terms of the offering 
or present a counter-proposal If the 
Trustees are satisfied with a particular 
offering, or if the borrower accepts the 


Trustee's counter-proposal, the Trustees 
will issue a commitment on behalf of the 
Plan to provide permanent financing for 
the project. 

The ^rrower may obtain oonstriKtion 
financing through the Bank. The 
borrower. Bank (or other construction 
lender) and the Plan will become parties 
to an agreement which confirms their 
respective understanding that upon 
completion of the project the IHan will 
provide long-term financing. 

Throughout construction, the short 
term lender will monitor the project, and 
upon its completion, will make the 
necessary inspections. At the loan 
closing, both mortgage and note are 
taken over by the Plan. 

a The Plan's criteria for accepting a 
mortgage financing proposal include the 
following. All loans will be secured by 
first real estate mortgages and no real 
estate mortgage loan will exceed 75% of 
appraised value. The maximum maturity 
date of any loan shall be 20 years with 
preference given for maturities of 15 
years or less. All loans shall be 
negotiated and extended with a 
provision for calling and/or 
renegotiating the terms of the loan, 
primarily interest rates, each 5 years 
during the life of the loan. 

If the proposed exemption is granted, 
the Plan would not invest more than 25 
percent of its assets in mortgage loans 
and the Plan would not invest more than 
20 percent of the assets so set aside in 
any one mortgage loan. 

9. The Plan trustees regard 
investments in permanent mortgage 
loans on commercial real property as 
being particularly attractive. Such 
investments have proved to be an 
excellent medium for meeting the long¬ 
term investment objectives of prindpaJ 
preservation, investment return, 
stability of return and diversification. 

The use of the Bank for servicing such 
loans is of benefit to the Plan by 
assuring availability of expert loan 
servicing at a lesser expense than would 
be required if the Plan were to service 
such loans itself. 

10 . In summary, the applicant 
represents that the proposed 
transactions meet the statutory criteria 
for an exemption under section 408(a) of 
the Act because: 

(a) The applicant represents that long 
term mortgage loans provide stable 
investment returns at attractive yields; 

(b) The Plan has rigorous standards 
for acceptance of any loan; and 

(c) The trustees have determined that 
the transactions are appropriate for the 
Plan and in the best interests of the 
participants and beneficiaries of the 
Plan. 


Notice to Interested Persons 

Within twenty days of publication in 
the Federal Register, notice of the 
proposed exemption will be sent by mail 
to aH contributing employers to the Plan, 
non-participating beneficiaries presently 
receiving payments from the Plan, and 
to each union, members of which are 
participants In the Plan, for conspicuous 
posting by such union. Such notice shall 
include a copy of the notice of pendency 
of the exemption as proposed in the 
Federal Register and shall inform 
interested persons of their right to 
comment within the time period set forth 
in the notice of proposed exemption. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and section 4975(c)(2) 
of the Code docs not relieve a fiduciary 
or other party in interest or disqualified 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general fiduciary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fiduciary to Recharge his duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act: nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries; 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 406(b) of the 
Act and section 4975(c)(1)(E) and (F) of 
the Code: 

(3) Before an exemption may be 
granted under section 408(a) of the Act 
and section 4975(c)(2] of the Code, the 
Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(4) The proposed exemption, if 
granted, be supplemental to, and 
not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
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whether the transaction is in fact a 
prohibited transaction. 

Wrilten Comments 

All interested persons are invited to 
submit written comments on the pending 
exemption to the address above. %vithin 
the time period set forth above. All 
comments will be made a part of the 
record. Comments should state the 
reasons for the writer's interest in the 
pending exemption. Comments received 
will be available for public inspection 
with the application for exemption at 
the address set forth above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
408(a) of the Act and section 4975(c)(2) 
of the Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471, April 20,1975). If the 
exemption is granted, the restrictions of 
section 405(a) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1)(A) through (O) of the 
Code shall not apply to the entering into 
an arrangement to ^d. and the funding 
of, long-term mortgage loans by the Plan 
in situations where the loans are 
arranged by and the borrower is 
receiving construction financing from 
the Bank which is a service provider to 
the Plan. Moreover, the foregoing 
exemption shall apply only if the 
following conditions arc met: 

(a) At the time the transaction is 
entered into, the terms of the tansaction 
are not less favorable to the Plan than 
the terms generally available in arroV 
length transactions between unrelated 
parties. 

(b) The Plan maintains for a period of 
six years from the date of the 
transaction the records necessary to 
enable the persons described in 
paragraph (c) of this section to 
determine whether the conditions of this 
exemption have been met. except that 
(1) a prohibited transaction will not be 
deemed to have occurred If. due to 
circiunstances beyond the control of the 
fiduciaries of the Plan, records are lost 
or destroyed prior to the end of the six- 
year period. (2) no party in interest shall 
be subject to the civil penalty which 
may be assessed under section 502(i) of 
the Act. or to the sanctions imposed by 
section 4975 of the Code, if the records 
are not maintained, or are not available 
for examination as required by 
pariigraph (c) below. 

(c) Notwithstanding any provisions of 
subsections (a)(2) and (b) of section 504 


of the Act. the records referred to in 
paragraph (b) of this section are 
unconditionally available at their 
customary location for examination 
during normal business hours by: 

(i) Any duly authorized employee or 
representative of the Department of 
Labor or the Internal Revenue Service; 

(ii) Any emplover. or duly authorized 
representative of such employer, of 
employees who are covered by the Plan; 

(ill) Any employee organization, or 
duly authorized representative of such 
organization, members of whom are 
covered by the Plan; 

(vi) Any participant or beneficiary of 
the Plan or any duly authorized 
representative of such participant or 
beneficiary. 

The proposed exemption, if granted, 
vrill be subject to the express conditions 
that the material facts and * 
representations contained In the 
application are true and complete, and 
that the application accurately describes 
ail material terms of the transactions to 
be consummated pursuant to the 
exemption. 

Signed at Washington. D.C.. this 20th day 
of July. 1961. 
tan D. Lanolf. 

Administrator, Pension and Wolf an Benefit 
Programs, Labor-Managoment ^rvices 
Administration, U.S, Department of Labor, 

(IK Ooc. «-n7t2 rUwS aa Mi| 

WUJNO CODC Mie-IS-ll 


(Application No. D-22S5] 

Proposed Exemption for Certain 
Transactions Involving the Dial import 
Corp. Employees Pension Trust 
Located in New York* N.Y. 

AGENCY : Department of Labor. 
action: Notice of Proposed Exemption. 

summary: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt the proposed cash sale by the 
Dial Import Corp. Employees Pension 
Trust (the Plan) to Mr. David Yeston, a 
fiduciary with respect to the Plan, of an 
undivided 10 percent interest in the 
Dakota Towers Joint Venture (the Joint 
Venture). The proposed exemption, if 
granted, would affect the participants 
and beneficiaries of the Plan and Mr. 
David Yeston. 

OATES: Written comments and requests 
for a public hearing must be received by 


the Department on or before September 
10.1961. 

ADDRESS: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs. Room C- 
4528. U.S. Department of Labor. 200 
Constitution Avenue. NW., Washington. 
D.C. 20218. Attention: Application No. 
D-2285. The Application for exemption 
and the comments received %vill be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs. U.S. 
Department of Labor. Room N-4677, 200 
Constitution Avenue NW.. Washington. 
D.C, 20216. 

FOR FURTHER INFORMATION CONTACT: 
Mrs. Miriam Freund, of the Department, 
telephone (202) 523-8671. (This Is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: Notice iS 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 40e(a) and 406(b)(1) and (b)(2) of 
the Act and the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 
4975(c)(lMA) through (E) of the Code. 
The proposed exemption was requested 
in an application filed on behalf of Mr. 
David Yeston. pursuant to section 408(a) 
of the Act and section 4975(c)(2) of the 
Code, and in accordance with 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471. April 2d, 1975). 
Effective December 31.1978, section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17,1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
-requested to the Secretary of Labor. 
Therefore, this notice of jiendency is 
issued solely by the Dep^ment. 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption whfcR are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicant 

1 . The Plan is a defined benefit plan 
covering nine participants as of 
December 29.1980. At that date. Plan 
assets totalled $160,615.97 including 
$35,000 (book value) for the Plan's 
interest In the Joint Venture. Mr. David 
Yeston is the FYesident and 50 percent 
shareholder of Dial Import Corporation 
(the Employer) and is a fiduciary with 
respect to the Plan. 

2 . Documents submitted with the 
application show that Mr. David Yeston 
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was the bcnefidal owner of a 10 percent 
interest In the Joint Venture as of 
December 31, 196a On August 5,1074, 
Mr, David Yeston sold his interest in the 
Joint Venture to the Plan for $35,000 
cash, payable in one lump sum. The 
Joint Venture owns the land and 
apartment building known as Dakota 
Towers, which is located at HOB St. 
Mary's Road. Winnipeg. Manitoba, 
Canada. The Employer does not rent or 
otherwise use space in the property 
owned by the Joint Venture. 

3 . It is represented that the Plan 
wishes to sell Its interest in the Joint 
Venture due to its relatively low rate of 
return (approximately four percent per 
year). The Plan would reinvest the sale 
proceeds in hopes of realizing a higher 
rate of return in light of the investment 
opportunities available In today's 
market ■ 

4. The other members of the Joint 
Venture were notified of the Plan's 
desire to sell its interest in the Joint 
Venture and the price and terms of the 
proposed sale and were given the 
opportunity to buy said interest None of 
the other members offered to buy the 
Plan's interest in the Joint Venture. On 
November 21,1979, the Plan's Interest In 
the Joint Venture was listed with a 
licensed real estate agent in Winnipeg 
for a period of 90 days. It is represented 
that due to weak market conditions for 
this type of investment resulting from 
overdevelopment and high interest rates 
in the Winnipeg area, the agent was 
unable to soiidt any prospective 
purchasers for the property. On October 
1,1980, Dr. M. Kowall, the beneficial 
owner of another 10 percent interest in 
the Joint Venture, accepted an offer by 
Phoenix Enterprises Ltd. to purchase his 
interest in the Joint Venture for $70,000 
(Canadian), payable 50 percent in cash 
within 30 days and the balance in the 
form of a five-year interest-bearing note. 
It is represent^ that these parties are In 
no way related to Mr. David Yeston. the 
Employer, or the Plan. 

5. Mr. David Yeston proposes to 
repurchase the Plan's interest in the 
Joint Venture for the U.S. dollar 
equivalent of $70,000 (Canadian), 
payable in U.S. currency in a single 
lump sum. The applicant states that on 
Mai^ 16,1981, ^,000 (Canadian) was 
equal to $58,898 (U.S. currency). The 
Plan would incur no expenses or sales 
charges in the proposed sale. 

6 . In summary, the applicant 
represents that the proposed sale meets 
the statutory criteria for an exemption 
under section 40e(a) of the Act because: 

(o) It is a one-time transaction for 
cash; 

(b) It will enable the Plan to dispose 


of a relatively low yielding investment 
while realizing a substantial profit and 
to reinvest the sale proceeds to obtain a 
higher rate of return: 

(c) The sales price is the same amount 
as the sates price of another identical 
interest in the Joint Venture, involving 
parties unrelated to the Plan, the 
Employer, and Mr. David Yeston; 

(d) The Plan will incur no expenses or 
sale charges with respect to the 
proposed transaction; and 

(e) The trustee has determined that 
the transaction it appropriate for the 
Plan and is In the best Interests of the 
Plan and its participants and 
benefidaries. 

Notice to Interested Persons 

On or before August 13,1981, all Plan 
participants will be provided notice of 
pendency of the exemption by the 
posting of said notice for at least 35 
days in a place where employee notices 
are normally posted. A copy of the 
notice will be mailed to each terminated 
participant with a vested interest within 
such 2(>-day period. A statement will be 
included with the notice informing said 
parties of their rights to comment and to 
request a hearing within the period 
specified in the notice. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
406(a) of the Act and section 4975(c)(2) 
of the Code does not relieve a fldudary 
or other party in interest or disqualified 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general fidudary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fiduciary to discharge his duties 
respecting the plan solely in the interest 
of the partidpants and benefidaries of 
the plan and In a prudent fashion In 
accordance %vith section 404(a)(1)(B) of 
the Act; nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive ben^t of the employees of the 
employer maintaining the plan and their 
benefidaries: 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 406(b)(3) of the 
Act and section 4975(c)(1|CF) of the 
Code: 

(3) Before an exemption may be 
granted under section 408(a) of the Act 
and section 4975|c)(2) of the Code, the 
Department must Hod that the 


exemption is administratively feasible, 
in the interests of the plan and of its 
partidpants and benericiarics and 
protective of the rights of partidpants 
and beneficiaries of the plan: and 

(4) The proposed exemption. If 
granted, will be supplemental to. and 
not in derogation of. any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer's 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

ProposfNi Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
408(a) of the Act and section 4975(c)(2) 
of the Code and In accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471, April 28.1975). If the 
exemption is granted, the restrictions of 
section 406(a) and 40^b)(l) and (b)(2] of 
the Act and the sanctions resulting from 
the application of section 4975 of the 
Code, by reason of section 4975(c)(1)(A) 
through (E) of the Code shall not apply 
to the proposed cash sale to Mr. David 
Yeston of the Plan's undivided 10 
percent interest in the Joint Venture for 
$70,000 [Canadian), provided that this 
amount is not less than the fair market 
value of such interest at the time of the 
sale. 

The proposed exemption, if granted, 
will be subject to the express conditions 
that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transaction to 
be consummated pursuant to the 
exemption. 
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Signed at Waihington. D.C. thie 201h day 
of luly 1061. 
laa D. LaoofT, 

Administrator* Pension and Weifam Benefit 
Programs* Laf^r^Management Services 
Administration* Department of Labor 

(FR Opc ei-tiriB PM T-lMl; MS Mil 

njLaiO coot sste-aa-M 


lAppUcatton Ma D-167S] 

Proposed Exemption for Certain 
Transactions Involving Employee 
Benefit Plans and 205 Columbia Coip. 
and Intermodal Equipment Associates 
Located in Seattle, Washington 

aociicy: Department of Labor, 
acnow: Notice of proposed exemption. 

suMMAnv: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and from 
certain taxes Imposed by the Internal 
Revenue Code of 1954 (the Code). The 
proposed exemption would exempt the 
proposed purchases by Self-Employed 
Retirement Plans (Keogh Plans) and 
Individual Retirement Accounts (lRA*s) 
of partnership interests in 205 Columbia 
Coloration (205) and Intermodal 
Equipment Associates (lEA). Both 205 
and Foster and Marshall, Inc. (F and M), 
a party in interest with respect to the 
Plans, are wholly owned by the P and M 
Corporation (Parent). The Parent owns 
one-third of lEA. The proposed 
exemption, if granted, would affect the 
Keo^ Plans and IRA*s and the 
fldudaries of the Keo^ Plans and 
IRA*s« 205. lEA and F and M. 

OATCS: Written comments must be 
received by the Department on or before 
September 8,1980. 

AOORESa: All written comments (at least 
three copies) should be sent to the 
Office of Fiduciary Standards, Pension 
and Welfare Benefit Programs. Room C- 
4528, U.S. Department of Labor. 200 
Constitution Avenue NW., Washington, 
D.C. 20216. Attention: Application No. 
D-1675. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
Department of Labor. Room N-4677,200 
Constitution Avenue NW., Washington, 
D.C 202ia 

FOfI FURTNen IHFORMATIOR CONTACT, 
Mr. Robert N. Sandler, of the 
Department, telephone (202) 525-8195. 
(This is not a toll-free number.) 


SumAMCiiTARY INFORMATION: Notice is 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406(a) of the Act and from the 
taxes Imposed by section 4975(a) and (b) 
of the Code, by reason of section 
4975(c)(1)(A) ttuough (D) of the Code. 

The proposed exemption was requested 
In an application filed on behalf of 205 
and lEA, pursuant to section 406(a) of 
the Act and section 4975(c)(2) of the 
Code and in accordance with 
procedures set forth in ERISA Procedure 
TS-l (40 FR18471. April 28.1975). 

The original application was fried 
%vith both the Department and the 
Internal Revenue Service. However, 
effective December 31,1978, section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17,1978) transfer!^ 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
requested to the Secretary of Labor. 
Therefore, this notice of pendency is 
Issued solely by the Department 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicants. 

1.205 is a Washington corporation 
which is a general partner for various 
Washington limited partnerships formed 
to develop real estate. Development of 
real estate has been in the form of 
housing subdividions, condominiums, 
office buildings and business parks. 

Most of the limited partnerships have 
been offered and sold in offerings 
registered with the Securities and 
Exchange Commission and relevant 
state securities commissions. 

2. lEA is a California corporation 
which offers subscriptions for the 
purdiase of interests in marine dry 
cargo container programs to be managed 
by lEA as manager. lEA intends to lease 
the containers to ocean-going steamship 
companies. The containers be 
managed by lEA pursuant to 
management programs under which lEA 
will set as the owner's agent for 
negotiating leases for the containers, 
obtaining insurance, arranging for 
maintenance and doing all other things 
necessary or desirable in connection 
with operation of the containers. 

3. The applicants represent that F and 
M is a fully diversified investment firm 
headquartered in Seattle. Washington, 
with 38 offices in six Northwest states. F 
and M Is wholly owned by the Parent. 
Tlie Parent owns all of the stock of 205 
and one-third of the stock of lEA. 


4 . By letter dated September 20.1978, 

F and M received pan^sion from the 
Internal Revenue ^rvicc (the Service) 
under the provisions of Code sections 
401(d) and 406(a)(2) to serve as a 
custodian for the Keogh Plans and 
IRA's. In serving as custodian for such 
plans. F and M was authorized and acts 
as a passive custodian ivithin the 
meaning of Temporary Income Tax 
RegulaUon section 11.401(d)(l)-(g)(l). As 
a passive custodian, F and M is 
authorized to acquire and hold 

C articular investments only as directed 
y each individual participant in 
accordance with the terms of the 
custodial instruments. 

5. F and M has established a 
prototype custodial account program for 
Keogh and IRA accounts (hereinafter 
also referred to as "Custodial 
Accounts'"), and the plan and custodial 
account documents for such programs 
were submitted to the Service for a 
determination as to their qualified status 
under the pertinent provisions of the 
Code by determination letter requests 
dated December 7,1978. The Service 
approved the request for the IRA 
accounts on August 31,1979 and for the 
Keogh accounts on December 20.1979. 

An exemption is requested to permit 
the Custodial Accounts to purchase 
either securities issued by partnerships 
or other entities affiliated with 205 or 
interests in marine dry cargo container 
programs from lEA or other entities 
affiliated with lEA. No more than 25% of 
each Custodial Account's assets will be 
invested in 205 and lEA enterprises. An 
exemption is necessary because the 
Parent with which 205 and lEA are 
affiliated, is a party in interest with 
respect to the Custodial Accounts by 
virtue of wholly owning F and M, which 
provides certain services to the 
Custodial Accounts, 

7. F and M would serve as underwriter 
in selling interests in 205 partnerships 
and in offering subscriptions for 
interests in lEA in marine dry caigo 
container programs. F and M's 
underwriting services would be offered 
in addition to its services as a passive 
custodian for the Custodial Accounts, 

By letter dated October 15,1979, the 
Department provided general 
information concerning the applicability 
of the multiple services statutory 
exemption under section 408(b)(2) of the 
Act and tl\e regulation published 
thereunder (29 CFR 25S0.40B(b](2)). It 
was therein stated that the trustees of 
the Custodial Accounts, or other 
appropriate frduciaiies must determine 
whether the conditions of section 
408(b)(2) of the Act and the regulation 
theretmder are satisfrecL 
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8 . The applicants state that the 
Custodial Accounts have expressed 
interest in the 205 and lEA investments. 
They further state that products of 205 
and 1£A are not designed solely or 
primarfly for Keogh and IRA Custodial 
Accounts, but are investments which 
have a broader market. In this regard, at 
least 50% of each 205 or lEA partnership 
or program shall be sold to parties 
which F and M does not serve as 
custodian. Also, the exemption would 
permit the Custodial Accounts to make 
purchases of the 205 and lEA 
investments in the same manner as 
other investors through the normal 
course of business. 

9. In summary, the applicants state 
that the proposed transactions would 
meet the criteria of section 406(a) of the 
Act due to the following: 

a. The Custodial Accounts* purchases 
of 205 and lEA investment prt^ucts 
would be made in the same manner as 
other investors in the normal course of 
business. 

b. It is represented that neither 205, 
IRA. the Parent nor F and M will have 
authority with regard to any Custodial 
Account assets which would make them 
fiduciarief with regard to any Custodial 
Account 

c. The Custodial Accounts are 
participant directed so that the 
responsibility for investment of 
Custodial Account assets rests solely 
with the individual participant 

d. The proposed transactions would 
facilitate a diversification of Custodial 
Account assets in investments that the 
accounts, due to their small size, may 
not otherwise be able to secure. 

e. No more than 25% of each Custodial 
Account's assets will be invested in 205 
and lEA partnerships or programs. 

f. At least 50% of each 205 or lEA 
partnership or program will be sold to 
parties which F and M does not serve as 
custodian. 

Notice to Interested Persons 

Within fifteen days following 
publication in the Federal Register, 
notice of the proposed exemption will be 
mailed to all interested persons 
including each of the participants in the 
custodial accounts. The notice will 
contain a copy of the proposed 
exemption as published in the Federal 
Register and will include a statement 
advising them of their right to comment 
on the proposed exemption within the 
time p^od set forth above. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 


406(a) of the Act and section 4975(c)(2) 
of the Code does not relieve a fiduciary 
or other party in interest or disqualified 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general fiduciary responsiblity 
provisions of section 404 of the Act. 
which among other things require a 
fiduciary to discharge his duties 
respecting the plan solely in the interest 
of the participants and b^efidaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act: nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exdusive benefit of the employees of the 
employer maintaining the plan and their 
benefidaries; 

(2) The proposed exemption, if 
granted, not extend to transactions 
prohibited under section 406(b) of the 
Act and section 4975(c)(1)(E) and (F) of 
the Code: 

(3) Before an exemption may be 
granted under section 408(a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
partidpants and benefidaries of the 
plan: and 

(4) The proposed exemption, if 
granted, be supplemental to, and 
not in derogation of, any other 
provisions of the Act and the Code, 
induding statutwy or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subiect to an administrative or 
statutory exemption is not dtspositive of 
whether the transaction is in fact a 
prohibited transaction. 

Written Comments 

All interested persons arc invited to 
submit written comments on the pending 
exemption to the address above, within 
the time period set forth above. All 
comments will be made a part of the 
record. Comments should state the 
reasons for the writer’s interest in the 
pending exemption. Comments received 
will be available for public inspection 
with the application for exemption at 
the address set forth above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
406(a) of the Act and section 4975(c)(2) 
of the Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471. April 28,1075). If the 


exemption is granted, the restrictions of 
section 406(a) of the Act and the taxes 
Imposed by section 4975(a) and (b) of 
the Code, by reason of section 
4975(cM1)(A) through (D) of the Code 
shall not apply to the purchase by the 
Custodial Accounts of either securities 
issued by partnerships or other entities 
afindiated with 205 or interests in marine 
dry cargo container programs from lEA 
or other entities affiliated with lEA, as 
described hereinabove. 

The proposed exemption, if granted, 
%vill be subject to the express conditions 
that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transaction to 
be consummated pursuant to the 
exemption. 

Simed St Wsahifigton. O.C, this SOUi day 
of My 1981. 

Ian D. Lanoff, 

Admimstratar, Fnimw and Welfare Benefit 
Pragramt, Labor-Management Sendees 
Admimstraiioiu Department of Labor. 
trx Dm. ai^znaiPUtd 7..o<SL *46 mM 
MUJNQ coos 


(Application No. D-2257] 

Proposed Exemption for Certain 
Transactions Involving the Joliet 
Medical Group, Ltd, Employees 
Rstirement Plan and Trust Located in 
Joliet, minols 

aocncy: Department of Labor. 

AcnOH: Notice of proposed exemption. 

summary: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act] and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt (1) a purchase of a medical 
clinic located at 2100 Clenwood Ave^ 
lolict, Illinois (Clinic Facility), from the 
)oUet Medical Group Investment 
Partnership (the Partnership) by the 
Joliet Medical Group. Ltd. ^ployees 
Retirement Plan and Trust (the Trust), 

(2) an extension of credit by the 
Partnership to the Trust in such 
purchase and (3) a lease of the Clinic 
Facility from the Trust to the )oliet 
Medical Group. Ltd. (the Employer], the 
sponsor of the Trust. The proposed 
exemption, if granted would affect 
partidpants and benefidaries of the 
Trust the Partnership, the Employer end 
other persons partidpating in the 
proposed transactions. 
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DATES: Written comments and reqtiests 
for a public bearing must be received by 
the Department, on or before September 
3,198L 

ADDRESS: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs, Room 
C--4526, U.S. Department of Labor. 200 
Constitution Avenue, N.W., Washington, 
D.C 20218, Attention: Application Na 
D-22S7. The application for exemption 
and the commenia received will he 
available for public inspection In the 
Public Documents Room of Pension and 
Welfare Benefit Programs. U.S. 
Department of Labor, Room N-4877,200 
Constitution Avenue. N.Wm Washington, 
D.C202ia 

FOR FURTHER INFORMATION CONTACT: 
Richard Small of the Department, 
telephone (202) S2S-6881. (This Is not a 
toll-free nombo.) 

SUPPLEMENTARY INFORMATION: Notice is 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406(a). 406(b)(1) and 40e(b)(2) of 
the Act end from the sanctions resulting 
from the af^ication of section 497S of 
the Code, by reason of section 
4875(c)(lXA) through ^ of the Code. 

The propcMed exemption was requested 
in an application fiM by Dr. Wayne M. 
Kassel Dr. Gerard Cemiak and Dr. |ack 
Bellone (the Trustees), the Trustees of 
the TYust porsnant to section 406(a) of 
tlie Act and sectioo 497S(cM2) of the 
Code, and in accordance wtth 
procedures set forth in ERISA Procedure 
7S-1 (40 FR 18471, April 2a 1975), 
Effective December 31,1B78, section 102 
of Reoiganization Plan Na 4 of 1978 (43 
FR 477ia October 17,1978] tranafeir^ 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
request^ to the Secretary of Labor. 
Therefore, this notice of pendency is 
issued solely by Che Department 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below, interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicant 

1. The Trust is a profit sharing plan. 

As of August 31.1979, the Trust had 
assets of $1,344314 and approximately 
70 participants. The Trustees are 
partners in both the Employer and the 
Paitnenfaip. 

2. The Employer is an Illinois 
professiooal corporation incorporated 
on November 29.1971 whose principal 


place of business is t)ie Clinic Facility. 
The employer is engaged in the general 
practice of medicine and maintains a 
staff consisting of 20 physicians and 92 
nurses and administnitive personnel. 

3. The ParIneTship was fonned on 
)une 1,1975 under the laws of the State 
of Illinois. All of the partners that 
comprise the Partnei^lp are also equity 
owners of the Employer. The 
Partnership*8 principal business is the 
ownership of the Clinic Facility. 

4. The Trustees are requesting an 
exemptiaQ that would permit the Trust 
to pundiase the Ctinic Facility from the 
Partnership and slmultaneoualy lease 
the Clinic Facility to the Employer. The 
details of the proposed transactions are 
asfolknvr 

(a) The proposed purchase price will 
be $^100,000 which will comprise the 
total of the*existing liens (the Existing 
Liens) on the Ctinic Facility 
($1.808, ^.7 3 at of July 1.1961) phis a 
note of $291,770.27 for the equity of the 
Partnership. The Trust vriO not be 
required to make any down payment. 
The Trust Has obtained an independent 
appraisal (the Bads Appraisal) of the 
Clinic Facility prepan^ by Edward). 
Batis and Associates, Inc. located in 
Joliet niinols which represents that the 
market value of the Clinic Facility, as of 
November 2a 1980. was $2,100.00a 

(b) The Existing Uens will remain 
obligations of die Partnership with the 
conv eyance of the Clinic Pai^tty being 
made **subject to** such liens. TTic Trust 
would, however, make die payments 
reared to satisfy such existing 
indebtedness, subject to dm conditfons 
described In paragraph (e) below. 

(c) The Paitnership will be given a 
note by the Trust in the amount of 
$291,770.27 for Its equity part of the 
purchase price. Sudi note wiH accrue 
interest at an interest rate of 0% per 
annum. The payment of such note and 
the continued payment of the payments 
on the Existing Liens will be secured by 
a deed of tnist (Mortgage) on the Clinic 
Fadiity. 

(d) The Bmployar will enter into an 18 
year triple net lease with the Trust 
leasing the CBnic Facility to the 
Emplc^w. The initial monthly rent as 
determined by the Batis Appraisal will 
be $ 283jQQ0 and the rent will be updated 
every three years. A new appraisal of 
the Clinic Fadiity by an ind^ndent 
qualified appraiser wiU be made every 
three years to determine the updated 
fair market rent. Notwithstanchng the 
apprais^ value of the CUnic Fai^ty, 
there will be a minimum guaranteed rent 
of $263,000. The appbeants represent 
that the annual obligations ol the Trust, 
whkh will consist of the Existing Liens 
and the payment on the equity note 


(totaling $282335.62} will be folly 
amortizable out of the lease rentals and 
no current or future Emplojrer 
contributkms will be need^ for that 
purpose. The applicants further 
represent that at all times during the 18 
year lease term, the lease will generate 
more than enough cash to cover all the 
outstanding prindpal and interest of the 
TYust, pay any income taxes due on the 
Trust's unrelated debt-financed Income 
pursuant to section 514 of the Code and 
fully amortize all obligations of the 
Trust within the 18 year lease term. 

(e) In the event the Employer should 
default on its lease obligations to the 
Trust, the Trust would, at its election, 
have no further obligation of any kind to 
satisfy the existing Mortgage 
Indebtedness or to make any further 
payment against its purchase obligatian 
to the partnership, T^ TYust at its sole 
discretion could: (1) sell the premises 
and pay ofi the purchase obligations 
without incurring any addiUonal 
liabilitjr. (2) lease the premises to 
another party; (3) void the lease, return 
the premises to the seller and walk 
away from the unpaid balance of the 
purchase obligAikme with no additional 
liability. 

5. Prior to the Trust entering into the 
proposed transactions, an independent 
party, the Unioo National Bank and 
Trust Ca (the Bank) of Joliet Illinois 
will certify that the transactions arc 
appropriate and in the best interests of 
the Twi and that the terms of the 
proposed transactiaas are at least equal 
to what the lYusI would receive from an 
unrelated party in similar transactions. 
In aihiition, the Bank will monitor the 
transactions and will have the 
responsibility for exercising the rights of 
the Trust in the proposed transactions. 

6 . In summary, the Trustees represent 
that the proposed transactiont will 
satisfy tl^ criteria of section 408(a) of 
the Act because (1) the Trustees of the 
Trust have determined that the proposed 
transactions are appropriate for the 
Trust and in the best interests of its 
partidpanU and beneficiaries; (2) an 
independent party will approve the 
transactiotts prior to the Trust entering 
into them and will monitor the 
transactions during their continuance: 

(3) the transactions will allow the Trust 
to obtain a valuable property at the 
appraised value; (4) the transactiona will 
allow the Trust to purchase the Clinic 
Facility with no down payment and with 
all puf^ase obUgaBons amortized out 
of rentals; (5) the transactions will allow 
the Trust, at its sole discretion, in the 
event of a default of the lease payments 
to (a) sell the property and pay off all 
pu^ase obligations (b) lease the 









33178 


Federal Register / Vol. 46. No. 142 / Friday. |uly 24. 1981 / Notices 


property to another party, or (c) void the 
lease, return the premises to the seller 
and walk away from the unpaid balance 
of the purchase obligations with no 
personal liability; and (6) the sales price 
and rental payments are determined by 
Independent appraisals. 

Notice to Interested Persons 

Within ten days of its publication in 
the Federal Register a copy of the notice 
of pendency and a statement advising 
participants and beneficiaries of the 
Trust of their right to comment or 
request a hearing %vill be mailed to all 
participants and beneficiaries of the 
Trust 

Tax Consequences of Transaction 

The Department of the Treasury has 
determine that if a transaction between 
a qualified employee benefit plan and 
its sponsoring employer (or affiliate 
thereof) results in the plan either paying 
less than or receiving more than fair 
market value such excess may be 
considered to be a contribution by the 
sponsoring employer to the plan and 
therefore must be examined under 
applicable provisions of the Internal 
Revenue Code, including sections 
401(a)(4). 404 and 415. 

General Information 

The attention of interested persons is 
directed to the following: (1) The fact 
that a transaction Is the subject of an 
exemption under section 40e(a) of the 
Act and section 4975(c)(2) of the Code 
does not relieve a fiduciary or other 
party in interest or disqualified person 
from certain other provisions of the Act 
and the Code, including any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act 
which among other things require a 
fiduciary to Recharge his duties 
respecting the plan solely in the interest 
of the participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a)(1)(B) of the Act; nor does 
it affect the requirement of section 
401(a) of the C^e that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries; 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 40e(b)(3) of the 
Act and section 4975(c)(1)(F) of the 
Code; 

(3) Before an exemption may be 
granted under section 408(a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 


exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries of the 
plan; and 

( 4 ) The proposed exemption, if 
granted, will be supplemental to, and 
not in derogation of. any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within tfah Ume 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer's 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
408(a) of the Act and section 497S(c)(2) 
of the Code and in accordance with the 
procedures set forth In ERISA Procedure 
7S-1 (40 FR18471. April 28,1975). If the 
exemption is granted, the restriction of 
section 406(a). 406(b)(1) and 406(b)(2) of 
the Act and the sanctions resulting from 
the application of section 4975 of the 
Code, by reason of section 4975(c)(1)(A) 
through (E) of the Code shall not apply 
to (1) the purchase of the Clinic Facility 
by the Trust from the Partnership for 
$2,100,000 provided that the price is not 
more than the fair market value of the 
Clinic Facility at the time of sale; (2) the 
extension of credit by the Partner^ip to 
the Trust in such transaction provided 
that the terms of such loan are at least 
as favorable to the Plan as those which 
the Plan could obtain in an arms-length 
transaction; and (3) the lease of the 
Clinic Facility by the Trust to the 
Employer for 18 years provided that the 
lease payments are not less than fair 
market rental value. 

The proposed exemption, if granted, 
will be subject to the express conditions 
that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 


all material terms of the transaction to 
be consummated pursuant to the 
exemption. 

Si^ed St Washington. D.C, this 20lh day 
ofliJy 1981. 

Ian D. Lanoff. 

AdminUtrotor, Pension and Ws/fare Benefit 
Programs, Lo^r-Management Unices 
Administration, US, Department of Lobar 
int Doc tl-.n749 ruod 7-«S.Sl;S45 ml 
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(Application No. D-2204J 

Proposed Exemption for Certain 
Transactions Involving Lloyds Bank 
California Located in Los Angeles, 
California 

agency: Department of Labor. 
action: Notice of proposed exemption. 

summary: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption firom certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
internal Revenue Co^ of 1954 (the 
Code). The proposed exemption would 
exempt the use of assets of employee 
benefit trusts (Trusts), for whidi Uoyds 
Bank California (the Bank] serves as 
corporate co-trustee, for permanent 
loans to persons who will use the loon 
proceeds to pay off construction loans 
originated by the Bank. The proposed 
exemption, if granted, would affect the 
Bank and Trusts and their participants, 
beneficiaries and fiduciaries. 
dates: Written comments must be 
received by the Department on or before 
August 24.1981. 

ADDRESS: All fvritten comments (at least 
three copies) should be sent to the 
Office of Fiduciary Standards. Pension 
and Welfare Benefit Programs. Room C- 
4528. U.S. Department of Labor, 2(X) 
Constitution Avenue. N.W., Washington, 
D.C. 20216, Attention: Application No. 
D~2204. The application for exemption 
and the comments received %vill be 
available for public Inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs. U.S. 
Department of Labor, Room N-4877,200 
Constitution Avenue. N.W.. Washington, 
D.C 20218. 

FOR FURTHER INFORMATION CONTACT. 

Mr. Robert Sandler of the Department, 
telephone (202) 523-8195. (This la not a 
toll-free number.) 

SUPPtEMENTARY INFORMATION: Notice Is 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
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section 406(a] of the Act and from the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975{cMt) (A) through (D) of the 
Code. The propos^ exemption was 
requested in an application filed by the 
Bank, pursuant to section 40e(a] of the 
Act and section 4975(c)(2) of ihe Code, 
and in accordance with procedures set 
forth In ERISA Procedure 75-1 (40 FR 
16471, April 28.1975). 

Effective December 31.1978. section 
102 of Reorganization Plan No, 4 of 1978 
(43 FR 47713. October 17,1978) 
transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, this 
notioe of pendency is issued solely by 
the Department. 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representstiotts of the applicant. 

1 . The Bank is a corporate co-trustee 
for the Trusts. Under the terms of a 
corporate co-trustee agreement, the 
Bank performs strictly custodial duties 
which include holding, receiving, 
handling and disbursing funds as 
instructed by the appropriate Trust 
fiduciary. Tl^ Bank has no discretionary 
authority with regard to the 
management or disposition of any Trust 
assets. 

2 . As a part of the Baiik*s lending 
activities, the Bank makes construction 
loans to developers of real property 
(Borrowers). The Borrower, nvithout the 
assistance of the Bank, obtains a 
commitment for a permanent loan to pay 
off the constnictioQ loan at such time as 
the coostiuction of the improvements on 
the sub)ect real property is completed. 
The permanent lender may, in some 
cases, be known to the Bank prior to its 
constuction loan commitment Hie 
Borrower may obtain a permanent loan 
commitment from one of the Trusts 
either at a time prior to the Bank*8 
commitment to make a construction loan 
or at a time after the Bank has 
committed to make a construction loan. 
The Trust would be aware of the 
identity of the Borrower because this 
would be disclosed on the permanent 
loan application. 

3. A prohibited transaction may arise 
from the fact that the Trust fiduciaries 
would be entering into permanent loan 
commitments with the knowledge that 
the permanent loan proceeds would be 
utilized to pay off the Bank's 
construction loan. It is represented that 


the Bank plays no role in securing 
pemanent loans for its construction loan 
customers. It Is further represented that 
there is no scheme or arrangement 
between the Bank, the Trusts or the 
Borrowers regarding construction and 
permanent loan financing. 

4. It is represented that investment by 
employee benefit plans In real estate 
ventures as permanent lenders Is 
common in the current real estate 
financing market. The applicant asserts 
that an exemption is appropriate for the 
transaction described nerein because of 
the lack of potential for abuse and 
because a denial would unduly restrict a 
Trust's choice of potential Bomrwers to 
those who have not secured a 
construction loan from the Bank, which 
is merely a custodian for the Trusts. 

5. In summary. It is represented that 
the proposed transactions satisfy the 
statutory criteria of section 40B(a) for 
the following reasons: 

a. The Ba^ is a custodian with no 
discretionary authority regarding the 
management or disposition of the assets 
of the Trust; 

b. The Trust's fiduciaries would make 
all investment decisions on the Trust's 
behalf, including all decisions relating to 
the proposed transactions; 

c. The Bank would play no role in 
securing permanent loans for its 
construction loan customers; and 

d. It is represented that there would 
be no scheme or arrangement between 
the Bank, the Trusts or the Borrowers 
regarding construction and permanent 
loan financing. 

General Information 

The attention of interested persons is 
directed to the following; (1) 'The fact 
that a transaction is the subfect of an 
exemption under section 40^a) of the 
Act and section 4975(c)(2) of the Code 
does not relieve a fiduciary or other 
party in interest or disqualified person 
from certain other provisions of the Act 
and the Code, Including any prohibited 
transaction provisions to whidi the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act. 
which among other things require a 
fiduciary to ^scharge his duties 
respecting the plan solely in the interest 
of ^e participants and braefidaries of 
the plan and in a prudent fashion in 
accordance %vith section 404(aXl)(B) of 
the Act; nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exduslve benefit of the employees of the 
employer maintaining the plan and their 
benefidaries; 

(2) The proposed exemption, if 
granted, will not extend to transactions 


prohibited under section 400(b) of the 
Act and section 4975(c)(1) (E) and (F) of 
the Code: 

(3) Before an exemption may be 
granted under section 408(a) the Act 
and section 4975(c)(2) of the Code, the 
Department must ^d that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and benefidaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(4) The proposed exemption, if 
granted, will be supplemental to, and 
not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the (act that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transactiocL 

Written Comments 

All Interested persons are invited to 
submit written oomments on the pending 
exemption to the address above, within 
the time period set forth above. All 
comments will be made a part of the 
record. Comments should state the 
reasons for the writer's Interest in the 
pending exemption. Comments received 
will be available for public inspection 
with the application for exemption at 
the address set forth above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
406(a) of the Act and section 4975(c)(2) 
of the Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471. April 28,1975). If the 
exemption is granted, the restrictions of 
section 406(a) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(cXt) (A) through (D) of the 
Code shall not apply to the use of assets 
of the Trusts for permanent mortgage 
loans to the Borrowers, who will use the 
loan proceeds to pay off construction 
loans originated by the Bank. 

The proposed exemption, if granted, 
will be subject to the express ooDditlons 
that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transaction to 
be consummated pursuant to the 
exemption. 
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Signed at Washington. D.C. this 20th day 
of iuly 1981. 

Ian D. Lanoff* 

Administrator, Pension and Welfare Benefit 
Programs, Lo^r-Management ^rvices 
Administration, US, Deportment of Labor, 

nv Doc. PM 7-o-ei: t4i Mil 
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lApplicatton Ma 0-2552] 

Proposed Exemption for Certain 
Transactions Involving Merrill Lynch 
Realty Managenoent, Inc.; Located in 
New York City. N.Y. 

agency: Department of Labor. 
action: Notice of Proposed Exemption. 

SUMMARY: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act] and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption 
involves certain aspects of the proposed 
provision of real estate services by 
Merrill Lynch Realty Management Inc. 
(Merrill Lynch Realty] and its affiliates 
to insurance companies (Insurance 
Companies) maintaining pooled 
separate accounts in which employee 
benefit plans invest. The proposed 
exemption, if granted, would affect 
Merrill Lynch Realty and its affiliates, 
the Insurance Companies and the 
participants and beneficiaries of the 
employee benefit plans that are invested 
in the pooled separate accounts. 

DATES: Written comments and requests 
for a public hearing must be received by 
the Department on or before August 28, 
1961. 

ADDRESS: All written comments and 
requests for a hearing (at least three 
copies] should be sent to the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs. Room C- 
4528, U.S. Department of Labor. 200 
Constitution Avenue NW„ Washington. 
D C. 20216, Attention: Application No. 
D-2S52. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
Department of Labor. Room N-4877,200 
Constitution Avenue NW., Washington. 
D C. 20216. 

FOR FURTHER INFORMATION CONTACT! 
Mr. Richard Small of the Department, 
telephone (202) 525-6881. (This is not a 
toll-free number.) 

suppunMENTARY INFORMATION: Notice Is 
hereby given of the pendency before the 


Department of an application for 
exemption from the restrictions of 
section 406(b) of the Act and from the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1)(E) and (F) of the Code. 
The proposed exemption was requested 
in an application filed by Merrill Lynch 
Realty and its affiliates, pursuant to 
section 408(a) of the Act and section 
4975(c)(2) of the Code, and in 
accordance with procedures set forth in 
ERISA Procedure 75-1 (40 FR18471. 

April 28,1975). Effective December 31, 
1978, section 102 of Reorganization Plan 
No. 4 of 1978 (43 FR 47713, October 17, 
1976) transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, this 
notice of pendency is issued solely by 
the Department. 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application of file 
with the Department for the complete 
representations of the applicant. 

1 . Merrill Lynch Realty is a wholly- 
owned subsidiary of Merrill Lynch 
Realty Associates. Inc. which is a 
wholly-owned subsidiary of Merrill 
Lynch & Co. which is a corporation that 
provides diversified financial services. 
Merrill Lynch Realty provides a full line 
of real estate management services 
covering the full life cycle of properties 
or of the o%vner*s involvement in a 
property. Such services Include 
conceptual planning, zoning, 
development evaluation of existing 
properties, physical and financial 
management, marketing, leasing, 
brokerage and disposition. In addition, 
on a case-by-case basis, Merrill Lynch 
Realty may evaluate, select and 
supervise on-site personnel: structure 
and manage rental and leasing 
programs; and direct the efforts of 
architects and builders in the 
construction phases of developing a 
property. Merrill Lynch Realty's scope 
encompasses properties in many 
locations around the country, including 
office buildings, shopping centers, 
apartment buildings, motels, primary 
residential communities, and land. 
Merrill Lynch Realty has formed and 
will continue to form a number of 
subsidiaries throughout the United 
States. The state-by-state incorporation 
of subsidiaries of Merrill Lynch Realty is 
used to facilitate compliance with the 
real estate laws in the jurisdictions in 
which Merrill Lynch Realty conducts its 
activities. The wholly-owned 


subsidiaries of Merrill Lynch Realty 
provide essentially the same services as 
Merrill Lynch Realty. 

2. Insurance Companies are becoming 
Increasingly interested in investing in 
real estate because their employee 
pension benefit plan trust department 
customers are interested in diversifying 
their investments into real estate. 
Because of the difrlculties encountered 
in connection with the direct ownership 
of real estate by employee pension 
benefit plans, plan fiduciaries are 
exhibitiiig an Interest in participating in 
Insurance Company-maintained pooled 
separate accoimts (Pooled Separate 
Accounts) that invest in real estate. 

3 . Insurance Companies have 
indicated to Merrill Lynch Realty that 
they would like to establish Pooled 
Separate Accounts for the purpose of 
investing in real estate, but believe they 
do not have the stafring necessary to 
search the country for acceptable 
properties. Customarily, this function is 
provided by licensed real estate brokers. 
Merrill Lynch Realty represents that the 
general solicitation of brokers might 
result in a significant number of 
submissions and inquiries from brokers 
requesting an opportunity to present 
properties, many of which may not 
conform to such Insurance Company's 
investment guidelines. Merrill Lynch 
Realty represents that it would be more 
efficient and effective for such 
Insurance Companies to engage a broker 
with national and international contacts 
on an exclusive basis. An exclusive 
brokerage arrangement will permit the 
exclusive broker to screen properties 
and to make an initial determination 
with respect to which properties would 
be brou^t to the Insurance Company's 
attention in accordance with guidelines 
established by the Insurance Company. 

4. Merrill Lynch Realty and its 
afniiates are requesting an exemption 
that would allow them to enter into an 
agreement (the Proposed Agreement) 
with Insurance Companies which are 
independent of Merrill Lynch Realty and 
its affiliates in which Merrill Lynch 
Realty and its affiliates would serve as 
the Insurance Company's exclusive real 
estate broker for such Insurance 
Company's Pooled Separate Account 
and to be compensated for such 
brokerage. 

5. Pursuant to the Proposed 
Agreement, in the event that the 
Insurance Company purchases a 
property which was brought to its 
attention by Merrill Lynch Realty, the 
latter will receive standard negotiated 
brokerage fees from the seller of such 
property. In the event that Merrill Lynch 
Realty does not receive a brokerage fee 
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Crom the seller, under certain 
circumstances, the Insurance Company 
may determine that the Pooled Separate 
Account will pay the brokerage fee. if 
the Insurance Company decides to sell a 
property held by its Pooled Separate 
Account. MerriU Lynch Realty will be 
called upon to find a purchaser and. in 
such case, it will be paid a fee for such 
brokerage by the Pooled Separate 
Account. 

a An Insurance Company entering 
into the Proposed Arrangement with 
Merrill Lyn^ Realty and its affiliates 
will establish written investment 
guidelines (Investment Guidelines) for 
its Pooled Separate Account Neither 
Merrill Lynch Realty nor any affiliate 
will be involved In the formulatioo of 
such Investment Guidelines. If Merrill 
Lynch Realty is presented with 
Investment Guidelines it determines to 
be inappropriate, Merrill Lynch Realty 
%viU suggest that the insurance Company 
retain the services of a non-affiiiated 
entity in lieu of Merrill Lynch Realty. 
Pursuant to the Proposed Agreement. 
Merrill Lynch Realty will use its best 
efforts to locate and bring to the 
attention of the Insurance Company 
properties which appear to meet the 
investment Guidelines. In connection 
with its presentation of such properties 
to the Insurance Company. Merrill 
Lynch Realty will provide the Insurance 
Company with the Information the 
Insurance Company deems necessary 
for it to determine whether such 
property should be acquired. In addition, 
Merrill Lynch Realty make certain 
disclosures. To the extent that Merrill 
Lynxdi Realty is aware that it or any 
affiliate is an affiliate of the seller, such 
relationship %vill be brought to the 
attention pf the Insurance Company. 
Similarly, Merrill Lynch Realty will 
disclose %vhether it or any affiliate is a 
service provider with respect to the 
Property, who will be paying the 
brokerage commission and whether any 
portion of such commission will be 
shared with an affiliated or non* 
affiliated cooperating broker. 

7. Although Merrill Lynch Realty %vill 
present properties to the Insurance 
Company, the Proposed Agreement 
specifically provides that the Insurance 
company ^1 not ask Merrill Lynch 
Realty*to recommend any property as 
being appropriate or inappropriate for 
the Pool^ ^pmrate Account or to 
otherwise adrise as to the value of any 
prop>erty. Merrill Lynch Realty 
management will merely submit 
prop>erties to the Insurance Company 
(along with the information required by 
such Insurance Company and the 
appropriate disclosures) for review and 


approval or relecUon. The Proposed 
Agreement provides that the Insurance 
Company, In Its sole discretion, must 
determine whether or not the property is 
an appropriate investment for its Pooled 
Separate Account, llte applicants are 
not requesting relief from section 406(a) 
of the Act, The applicants represent that 
the proposed transactions are exempted 
from section 406(a) of the Act by the 
statutory exemption provided by section 
406(b)(2) of (he Act Notwithstanding the 
above. Merrill Lynch Realty represents 
that it may be deemed to be a fiduciary 
as defined in section 3(21)(A) of the Act 
with respect to the employee benefit 
plans that invest in the Pooled Separate 
Accounts and therefore may require 
relief from section 406(b) of the Act 
a Morrill Lynch Realty represents that 
it is a sophisticated entity with a 
considerable amount of expertise in the 
real estate Industry and that the 
requested exemption is In the interests 
of plans participating in Pooled Separate 
Accounts because the proposed 
arrangement ivill permit benefit plans to 
indirectly invest in real estate without 
committing a disproportionate amount 
of plan assets in real estate in a 
particular district or In a particular class 
of property. In addition to providing 
diversification, employee ^neflt plans 
will be able to participate In the real 
estate market with the benefit of experts 
In the acquisition and disposition of real 
estate and in the management thereof. 
Merrill Lynch Realty fi^er represents 
that (1) it is subject to state laws and the 
rules and regulations relating to the 
conduct of real estate brokerage 
activities; (2) Insurance Companies 
maintaining Pooled Separate Accounts 
In which employee benefit plans 
participate are fiduciaries subject lo the 
rules and regulations of the Act and (3) 
the Pooled Separate Accounts are 
subject to the requirements of state law 
and Section 801(^ of the Code. 

9. in summary, the applicant 
represents that the proposed 
transactions meet the statutory criteria 
for an exemption under section 40B(a) of 
the Act because: (1) The terms of the 
transactions will be negotiated at arms 
length between two unrelated and 
sophisticated parties: (2) the Insurance 
Company vrill make an Independent 
determination whether or not such 
transactions will be entered into; (3) 
Merrill Lynch Realty and its affiliates 
are subject to the state laws and rules 
and regulations relating to the conduct 
of real estate brokerage activities; (4) 
the Pooled Separate Accounts are 
subject to the rules and regulations of 
the Act and certain state law; and (5) it 
will allow certain employee benefit 


plans to invest in real estate by using 
Pooled Separate Accounts. 

Notice lo Interested Persons 

This notice of pendency will 
constitute the onJy notice to interested 
persons because the identity of the 
interested persons that will be affected 
by the proposed exemption is not known 
at this time. 

General Informatioo 

The attention of interested persons is 
directed to the following: (1) the fact 
that a transaction Is the subject of an 
exemption under section 40^a) of the 
Act and section 4975(c)(2) of the Code 
does not relieve a fiduciary or other 
party in interest or disquaufled person 
from certain other provisions of the Act 
and the Ckxle.* including any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the AcL 
which among other things require a 
fiduciary to ^scharge his duties 
respecting the plan solely in the Interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance %vitb section 404(a)(1)(B) of 
the Act; nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries: 

(2) The proposed exemptioa if 
granted, will not extend to transactions 
prohibited under section 406(a) of the 
Act and section 4975(cKl)(A) through 
(D) of the Code; 

(3) Before an exemption may be 
granted under section 40B(a) of the Act 
and section 497S(c)(2] of the Code, the 
Department must ^d that the 
exemption is administratively feasible, 
in the Interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries the plan; and 

(4) The proposed exemption. If 
granted, be supplemental ta and 
not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
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the address above, within the time 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer's 
Interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
408(a) of the Act and section 4975(cK2) 
of the Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471. April 28,1975). If the 
exemption is granted the restrictions of 
section 406(b} of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1)(E) and 4975(c)(1)(F) of 
the Code shall not apply to: the 
provision of real estate brokerage 
services as described above and the 
receipt of commission with respect to 
such services my Merrill Lynch Realty 
and its afBliates from Insurance 
Companies maintaining Pooled Separate 
Accounts. 

The proposed exemption. If granted, 
will be subject to the express condition 
that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transaction to 
be consummated pursuant to the 
exemption. 

Signed at Washington, D.C. this 20th day 
of July 1981. 

Ian D. Lanoff. 

v4dmin/f (rotor. Pension and We/fare Benefit 
Programs, Labor-Manogemenl Services 
Administration, Deportment of Labor. 
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lAppllcatlon Ho. 0-2555) 

Proposed Exemption for Certahi 
Transactions Involving the Metex 
Corporation Employees Retirement 
Plan Located In South PtainfiekL New 
Jersey 

aqcncy: Department of Labor. 
action: Notice of proposed exemption. 

SUMMAfiY: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 


Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt certain proposed loans of money 
by the Metex Corporation Employees 
Retirement Plan (the Plan] to Metex 
Corporation (the Employer), the sponsor 
of the Plan. The proposed exemption, if 
granted, would affect the Employer, the 
Plan and its participants and 
beneficiaries and other persons 
participating in the proposed 
transactions. 

DATES: Written comments and requests 
for a public hearing must be received by 
the Department on or before September 
3.1981. 

ADDRESS: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs, Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue, N.W„ Washington, 
D.C 20210, Attention: Application No. 
D-2355. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
Department of Labor, Room N-4677,200 
Constitution Avenue, N.W., Washington, 
D.C 20216. 

FOR FURTHER INFORMATfON COfITACT: 
Louis Campagna of the Department, 
telephone (202) 523-7352. (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: Notice Is 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406(a). 406(b)(a) and 406(bH2) of 
the Act and ^m the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 
4975(c)(1)(A) through (E) of the Code. 
The proposed exemption was requested 
in an application filed on behalf of the 
Employer and trustees of the Plan, 
pursuant to section 408(a) of the Act and 
section 4975(c)2) of the Code, and in 
accordance vrith procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28,1075). Effective December 31, 
1978. section 102 of Reorganization Plan 
No. 4 of 1978 (43 FR 47713, October 17, 
1978) transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, this 
notice of pendency is issued solely by 
the Department. 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 


are referred to the application on file 
with the Department for the complete 
representations of the applicants. 

1. The Plan is a defined benefit plan 
with approximately 309 participants. As 
of )une 30,1900, ,the Plan had total net 
assets of $806.2^. Investment decisions 
for the I^an are made by five trustees 
who are also officers of the Employer, 
The Employer Is a leading manufacturer 
of industrial products employing knitted 
wire materials technology. 

2. The Employer and the trustees of 
the Plan are requesting an exemption to 
allow the Plan to enter Into a loan 
agreement (the Loan Agreement) with 
the Employer, whereby the Plan will 
periodically loan certain amounts of 
money to the Employer. The aggregate 
of the outstanding balances of all loans 
made under the lx>an Agreement at any 
point in time during the duration of the 
Loan Agreement will not be greater than 
the lesser of $350,000 or 35% of the 
assets of the Plan. All loans made under 
the Loan Agreement would be made 
over a five year period, the first day of 
which would be the date the grant of an 
exemption for the Loan Agreement is 
published in the Federal Register All of 
the proposed loans will nature and 
become due and payable on or before 
the last day of such five-year period. 
Each individual loan would have a 
maturity of one year. The interest rate 
for any loan granted under the Loan 
Agreement will be a floating rate equal 
to ^% above the prime rate charged by 
the United Jersey Bank but in no event 
less than 10%. Principal and interest 
payments will be made in equal 
quarterly installments. 

3. Mr. Victor P. Di Leo (Di Leo) will be 
given the authority on behalf of the Plan 
to approve the Loan Agreement and to 
approve and monitor any loans made 
under the Loan Agreement. Di Leo will 
be authorized to accelerate any loan 
payment to collect principal and 
interest payments on any loan, to 
enforce collection on any loan and to 
obtain the security interest called for 
with respect to collateral to be given os 
security for such loans. The Employer 
represents that no loan will be made 
under the Loan Agreement unless Di Leo 
represents that the terms of the loan are 
at least as favorable to the Plan as those 
which the Plan could obtain from an 
unrelated party. Di Leo is totally 
independent of the Employer and the 
Plan and was formerly chairman of the 
board and president of the First 
National Bank of Piscataway, New 
Jersey and is presently a director of 
Commercial Trust Company of New 
Jersey. 
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4 . Each loan made under the Loan 
Agreement will be secured by 
marketable securities (the Securities) 
owned by the Employer. The Securities 
consist mostly of shares of preferred 
stock of major utility companies located 
throughout the United States. The 
Employer represents that any 
substitution for any of the Securities 
made during the duration of the Loan 
Agreement will be with marketable 
securities rated no less than ^A'* by 
Standard and Poor’s. As of December 
31.1979. the Securities had a market 
value of $2.620.54a. Every three months 
throughout the duration of the Loan 
Agreement Di Leo wiU determine the 
market value of the Securities to assure 
that the market value of the Securities 
pledged to the Plan will be maintained 
at at least 200% of the outstanding 
balance of all loans made under the 
Loan Agreement. 

5. In summary, the applicants 
represent that the Loan Agreement 
satisfies the statutory criteria of section 
406(a) of the Act because: (1) Di Leo. an 
independent party, will represent that 
the proposed Loan Agreement is In the 
best Interests of the ^an; (2) Di Leo will 
approve and monitor each loan made 
under the Loan Agreement: (3) the Loan 
Agreement will be for a relatively short 
duration: and (4) each loan made under 
the Loan Agreement wil have a high rate 
of Interest with a floor of 10% per annum 
and will at all times be secured bv the 
Securities which at all tiroes will be 
maintained in the amotmt of at least 
200% of the balance of all loans made 
under the Loan Agreement 

Notioa to Interested Persons 

Notice will be given to all participants 
and beneficiaries of the Plan ivithin 
seven days of the publication of the 
notice of pendency in the Federal 
Register. Such notice will include a copy 
of the notice of pendency as it appears 
in the Federal Register and a statement 
informing interested persons of their 
right to comment or request a hearing 
before the Department %vithin the time 
period indicated in the notice of 
pendency. Notice %vill be provided by 
mail or by posting in the Employer's 
place of business in a location where 
notices are usually posted. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under sectian 
40e(a) of the Act and section 4973(c)(2) 
of the Code does not relieve a fiduciary 
or other part>' in interest or disqualified 
person from certain other provisions of 
the Act and the Code, including any 


prohibited transaction provsiona to 
which the exemption does not apply and 
the general fiduciary responsibility 
proWsions of section 404 of the Act 
which among other thin^ require a 
fiduciary to discharge his duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion In 
accordance with section 404(a)(l)(6) of 
the Act nor does it affect the 
requirement of section 401(a) of the 
C^e that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries: 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 406(b)(3) of the 
Act and section 4975(c)(1)(F) of the 
Code: 

(3) Before an exemption may be 
granted under section 406(a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan: and 

(4) The proposed exemption. If 
granted, be supplemental to, and 
not in derogation of. any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

Writtao Commrati and Hearing 
Requests 

Ail interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, witli^ the lime 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer's 
Interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption ui^er the authority of section 
406(a) of the Act and section 4975(c)(2) 
of the Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 16471. April 28.1975), If the 
exemption is granted the restrictions of 


section 406(a). 406(b)(1) and 406(b)(2) of 
the Act and the sanctions resulting from 
the application of section 4975 of the 
Code, by reason of section 4975(c)(1) (A) 
throu^ (E) of the Code shall not apply 
to the proposed loans of money under 
the Loan Agreement by the Plan to the 
Employer for a period of five years from 
the date the grant of an exemption is 
published in the Federal Register 
provided that the aggregate of the 
outstanding balances of all such loans at 
any point In time shall not exceed the 
lesser of $350,000 or 35% of the assets of 
the Plan, and also provided that terms of 
the transactions are not less favorable 
to the Plan than those obtainable in 
arm's-length transactions with an 
unrelated party. 

The proposed exemption, if granted, 
will be subject to the express conditions 
that the materia! facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transaction to 
be consummated pursuant to the 
exemption. 

Signed at Washington. D.C, this 20th day 
of July 1961. 

Ian D. Lsooff. 

Administrator, Pension and Welfare Benefit 
Programs, Labor-Management Ss/v/ces 
Administration, US. Department of Labor, 

(Ft Doc ra«dr-c>-a]: eu ml 
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(Application Mo. D-18141 

Proposed Exemption for Certain 
Transactions Involving the Norris, 
McLaughlin A Marcus, PJL Profit 
Sharing Plan Located In SomervHle, 
New Jersey 

agency: Department of Labor. 
action: Notice of proposed exemption. 

SUMMAftv: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt (1) a loan of $23,790 (the Loan) 
by the Norris. McLaughlin & Marcus, 

P.A- Profit Sharing Plan (the Plan) to 
Norris. McLaughlin & Marcus. PA. (the 
Employer), a party in interest with 
respect to the Plan: and (2) the personal 
guarantees of the Employer's obligations 
pursuant to the Loan by eight 
shareholders of the Employer. The 
proposed exemption, if granted, would 
affect the participants and beneficiaries 
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of the Ptan, the Employer, and any other 
persons participating in the 
transactions. 

DATES: Written comments and requests 
for a public hearing must be received by 
the Department on or before August 31. 
1981. 

ADDRESS: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs. Room C- 
4528, U.S. Department of Labor. 200 
Constitution Avenue. N.W.^ Washington. 
D.C. 20218. Attention: Application No. 
D-1814. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs. U.8. 
Department of Labor. Room N-4677, 200 
Constitution Avenue. N.W^ Washington, 
DC. 20216. 

FOR FURTHER INFORMATIOH CONTACT: 

Mr. David Stander of the Department, 
telephone (202) 523-8882. (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: Notice iS 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406(a). 406(b)(1) and 406(b)(2) of 
the Act and from the sanctions resdting 
from the application of section 4075 of 
the Code, by reason of section 4075(c)(1) 
(A) through (E) of the Code. The 
proposed exemption was requested in 
an application filed by the Employer, 
pursuant to section 408(a) of the Act and 
section 4975(c)(2) of the Code, and in 
accordance with procedures set forth in 
FJIISA Procedure 75-1 (40 FR18471. 
April 28.1975). Effective December 31. 
197a section 102 of Reorganization Plan 
No. 4 of 1970 (43 FR 47713. October 17, 
1978) transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, this 
notice of pendency is Issued solely by 
the Department. 

Summary of the Facts and 
Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicant. 

1. The Plan is a profit snaring plan 
with approximately 13 participants. As 
of November 1980. the Plan had assets 
valued at approximately $395,182. The 
Peapack-Gladstone Bank (the Bank] is 
the trustees of the Plan and has 


complete authority to make investment 
decisions for the Man. The Bank is 
completely independent of the 
Employer, other than serving as trustee 
of the Plan, and does not have a banking 
relationship with the Employer. The 
Employer is a law firm which as of 
September 3a 1880. had a net worth of 
approximately $118,00a 

2. l1ie applicant is requesting an 
exemption to allow the Plan to engage In 
the Loan with the Employer. The Loan 
amount of $23,790 will represent 
approximately six percent (6%) of the 
Plants assets. The Proceeds from the 
Loan will be used by the Employer to 
purchase a word processing system (the 
Equipment). The Loan will be repaid by 
the Employer in eight (8) equal quarterly 
installments and will bear an interest 
rate two (2) percentage points above the 
prime rate as quoted by the Franklin 
State Bank. Somerset, New Jersey, on 
the date of each quarterly payment. 

3. The Loan will be secureo by a 
purchase money security interest in the 
Equipment, perfected by the filing of a 
financing statement with the appropriate 
State agencies. The Loan will be fuilher 
secured by providing the Plan a first 
security interest in certain furniture and 
other tangible personal property (the 
Personal Property) owned by the 
Employer, Mr. George Liebenberg of 
Robert Williams, Inc. Office Furniture 
Systems A Design, an independent 
appraiser, dete^ned that the Personal 
Property, as of May 4.1881, had a fair 
market value not less than $100,000. The 
Employer warrants that it has good and 
marketable title In the Personal Property 
and warrants to maintain such title in 
the Personal Property and Equipment 
(when purchased) throughout the term of 
the Loan. The Equipment and the 
Personal Property will be kept fully 
insured at the Employer's expense and 
the Plan will be entitled to any proceeds 
from such Insurance, 

4. Additional protections will be 
provided by the personal guarantees of 
the Employer's obligations pursuant to 
the Loan by eight shareholders of the 
Employer. Each shareholder represents 
that his or her net worth is in excess of 
the amount of the Loan. 

5. The Bank has determined that the 
Loan will be in the best interests of the 
Plan. The Bank will completely monitor 
the terms and conditions of the Loon 
and will be empowered, inter alia, to 
pursue collection procedures in the 
event of default The Bank will ensure 
that throughout the term of the Loan the 
above described collateral securing the 
Loan will have a value not less than 200 
percent of the outstanding Loan balance. 

6. In summary, the applicant 


represents that the Loan will satisfy the 
criteria of section 408(a) of the Act 
because (a) the Loan will represent 
approximately six percent (6%) of the 
Plan's assets and i^ll be for a term of 
two (2) years; (b) the Loan will yield a 
high rate of return to the Plan; (c) the 
Plan will have a perfected first security 
interest in insured collateral which will 
have a value throughout the term of the 
Loan not less than 200 percent of the 
outstanding Loan balance: (d) the Bank, 
a party independent of the Employer, 
represents that the Loan is in the best 
interests of the Plan and will completely 
monitor the terms and conditions of the 
Loan: and (e) eight shareholders of the 
Employer will personally guarantee the 
repayment of the Loan. 

Notice to Interested Persons 

Within three days after its publication 
in the Federal Renter a copy of this 
notice of pendency will be posted la a 
common area of the Employer's office. 
Such notice will inform aU interested 
persona of their right to comment on or 
request a hearing regarding the 
requested exemption. 

General Information 

The attention of interested persons is 
directed to the following: (1) The fact 
that a transaction is the subject of an 
exemption under section 40^a) of the 
Act and section 4975(c)(2) of (he Code 
does not relieve a fiduciary or other 
party in interest or disqualified person 
from certain other provisions of the Act 
and (he Code, including any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the AcL 
which among other things require a 
fiduciary to discharge his duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive benefit of the emioyees of the 
employer maintaining the plan and their 
beneficiaries: 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 406(b)(3) of the 
Act and section 4975(c)(1)(F) of the 
Code: 

(3) Before an exemption may be 
granted under section 408(a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 
exemption is administratively feasible, 
in the Interests of the plan and of its 
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participants and benefldaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(4) The proposed exemption, if 
granted, will be supplemental ta and 
not in derogation of. any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer s 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
applicatioa the Department is 
considering granting the requested 
exemption under the authority of section 
4061aj of the Act and section 4975(cK2) 
of the Code and In accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 ra 18471. April 28.1975). If the 
exemption is granted, the restrictions of 
section 406(a). 40^b)(l) and (b)(2) of the 
Act and the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1) (A) 
through (E) of the Code shall not apply 
to (1) the I.oan to the Employer by the 
Plan 08 described above provided that 
the terms and conditions of the Loan are 
not less favorable to the Plan than those 
obtainable in a similar transaction with 
an unrelated third party; and (2) the 
personal guarantees of the Employees 
obligations with respect to the Loan by 
eight shareholders of the Employer. 

The proposed exemption, if granted, 
will be subject to the express conditions 
that the material facts and 
representations contained in the 
application arc true and complete, and 
that the application accurately describes 
all material terms of the transaction to 
be consummated pursuant to the 
exemption. 


Signed M Washington. D.C.. this 20th day 
of July 1981. 

Ian O. Laooff. 

Admtimtrator, Pension and Welfare Benefit 
Programs, Lobor^Manogement ^rvices 
Administration, US, Department of Labor, 

iFR Doc. BiU om| 

SttUMO COOC 4S1S-2S-M 


(Application No. D-19981 

Proposed Exemption for Certain 
Transactions Involving the Pay Less 
N.W. Profit Sharing Plan Located In 
WilsonviUe, Oregon 

AOENCV: Deportment of Labor 
action: Notice of proposed exemption. 

summary: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt the contribution to the Pay less 
N.W. Profit Sharing Plan (the Plan) by 
the Pay Less Drug Stores Northwest Inc. 
(the Employer) of a master lease (the 
Muster Lease) and certain parcels of 
real property (the Properties). The 
proposed exemption, if granted, would 
affect the Employer, the Oregon Bank of 
Portland. Oregon who is the trustee of 
the Plan (the Trustee), the Plan, its 
participants and beneficiaries and other 
persons participating in the 
transactions. 

EFFEcnvi date: April 30,1980 for the 
contribution of the Master Lease and the 
Properties. 

DATES: Written comments and requests 
for a public hearing must be received by 
the Department on or before Sept. 3. 
1981. 

ADDRESS: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs. Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue. N.W., Washington. 
D.C 20216. Attention: Application No. 
D-1998. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs. U.S. 
Department of Labor, Room N-4677,200 
Constitution Avenue. N.W., Washington. 
D.C. 20216. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Louis Campagna of the Department 
telephone (202) 523-7352. (This is not a 
toll-free number.) 


SUPPLEMENTARY INFORMATION: Notice iS 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406 (a). 406 (b) (1) and (b) (2) of 
the Act and from the sanctions resulting 
from the application of section 4975 (a) 
and (b) of the Code, by reason of section 
4975 (c) (1) (A) through (E) of the Code. 
The proposed exemption was requested 
in an application filed by the Employer 
pursuant to section 408 (a) of the Act 
and section 4975 (c) (2) of the Code, and 
in accordance with procedures set forth 
In ERISA Procedure 75-1 (40 FR 18471, 
April 28.1975). Effective December 31, 
1978. section 102 of Reorganization Plan 
No. 4 of 1970 (43 FR 47713. October 17. 
1978) transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, this 
notice of pendency is issued solely by 
the Department. 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exermption which are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicant. 

1. The Employer is one of the largest 
retail drug store chains in the Pacific 
Northwest with sales for 1979 totaling 
$380,000,000. The Plan is a defined 
contribution profit sharing plan with 
total assets, at of December 31.1979, of 
$6,691,392.87 and 2.543 participants. The 
Trustee is independent of the Fjnployer. 

2. The Lancaster Mall Shopping center 
(the Mall] located in Salem. Oregon was 
originally developed by the Employer in 
196a On June 1.1971. the Employer sold 
certain of its interest in the Mall to 
SiH^ond Basingstoke Properties. Ina 
(Basingstoke), a corporation unrelated to 
the Plan or the Employer. 

Simultaneously with die sale, 
Basingstoke and the Employer entered 
into the Master Lease. Tlie Master Lease 
was for a 30 year period expiring In 2001 
and covered 33 units of retail space in 
the Mall. Subleases by the Employer 
under the Master Lease have beren 
negotiated with the individual tenants of 
all 33 retail units with individual terms 
to expire at various times until 2001. The 
Properties were owned by the Employer 
and consist of three buildings in the 
Mall. The Properties have b^en leased 
by the Employer to three tenants; the 
U.S. NaUonal Bank. General American 
Theaters and the Oregon Mutual Saving 
Bank, for terms to expire in 1993.1996, 
and 2016, respectively. None of the 33 
sublessees of the Employer for the retail 
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units covered by the Master Lease or the 
lessees of the Properties are related to 
the Plan or the Employer. The Master 
Lease and Properties comprise 60 
percent of the Mall. The remaining 40 
percent of the Mall has been conveyed 
by the Employer to an unrelated party. 

3. On April 24. IddO. Bullier & Bullier 
(Bullier) of Portland, Oregon, an 
independent appraiser, determined the 
value of the Master lease and the 
Properties, as of October 15,1979, to be 
$3,320,000 and $450,000, respectively. 

The Employer discounted those figures 
by approximately 10 percent to arrive at 
conservative contribution values, as of 
April 30.1900. for the Master Lease and 
Properties of $2,994,000 and $406,000. 
respectively. On April 30,1980. the 
Employer contributed to the Plan the 
Properties and the Master Lease. When 
the Properties and the Master Lease 
were contributed to the Plan. $1,125,000 
was allocated to a contribution for the 
year ending December 31.1979. The 
balance of $2,275,000 was allocated as 
an advance against contributions for the 
year ending December 31.1980. The 
applicants represent that because the 
contribution was made in April of 1980. 
the Plan had use of $2,275,000 of assets 
that it would not otherwise have 
received until the following year. Also, 
the contribution was larger th^n if it 
would have been made in cash. After 
contribution on April 30.1980 of the 
Master Lease and the Properties, the 
assets of the Plan totaled $10,091,393. 
The Trustee represents that, at the time, 
the contribution of the Master Lease and 
the Properties was in the beat interests 
of the Plan. 

4. The individual subleases and leases 
negotiated under the Master Lease and 
on the Properties have provisions for 
minimum rentals due monthly and 
‘"percentage of revenues” provisions 
that should cause future rental incomes 
to increase as unit sales increase. All 
relevant leases and subleases are “net 
leases” in which the tenants of the Mall 
pay ail common area maintenance and 
Mall maintenance expenses as well as 
their share of taxes or tax increases. 

5. Bullier estimates that the effective 
annual gross income on the Master 
Lease is $575,000. Based on the fair 
market values, the annual rates of return 
on the Master Lease and Properties 
were calculated by the Employer to be 
10.1 percent and 15.4 percent, 
respectively. It is anticipated that the 
actual rate of return for the Master 
Lease and the lease of the Properties 
will be higher as percentage rentals 
increase and as the leases and 
subleases are periodically renegotiated 


on their expiration dales. 

6 . Prior to the contribution of the 
Master Lease and Properties to the Plan, 
the Employer acted as property manager 
with respect to the Mall. The ^ployer's 
fee for this service was 2% of all rents 
the Employer collected. At the time of 
contribution, the Trustee selected the 
Employer to continue as property 
manager with respect to the Properties 
and the Master Lease. The Trustee 
represents that its selection of the 
Employer as property manager was In 
the best interests of the Plan as the fee 
chaiged by the Employer was below 
that charged by other property managers 
in the area for similar services. The 
Trustee represents that it will test the 
market annually to determine whether 
the fee charged by the Employer is at 
least equivalent to property 
management rates then being charged in 
the area and will take all steps 
necessary. Including the removal of the 
Employer as property manager, if the 
Employer's fee is determined to be 
excessive. 

7. The Employer will guarantee the 
Plan against any loss in any future 
disposition by the Plan of the Master 
Lease and the Properties, If the 
Properties and the Master Lease are 
sold by the Plan at any time during the 
duration of the Master Lease, the 
Employer will pay to the Plan any 
amount which the sales price falls 
below the $3,400,000 contribution value. 
Also, if the annual effective gross 
income of the Master Lease foils below 
$575,000 at any time during the term of 
the Master Lease, the Employer will pay 
to the Plan the difference at the end of 
the year. 

8 . The applicant represents that the 
proposed criteria of section 40B(a) of the 
Act are met in that: 

(a) The Trustee represents that the 
contribution was in the best interests of 
the Piam 

(b) The Master Lease and the 
Properties are financially sound, incoma 
producing assets: 

(c) The fair market value of the 
Properties and Master Lease has been 
determined by an independent 
appraisal: 

(d) The contribution is larger than 
would have been made by the Employer 
if the contribution were made in cash: 

(e) The contribution is a one time 
transaction; and 

(f) The Employer guarantees that it 
will reimburse the Plan for any loss 
should the Plan dispose of the Properties 
or Master Lease and w^ill guarantee that 
the Plan will receive at least $575,000 


.effective annual gross income from the 
Master Lease. 

Notice to Interested Persons 

Within 10 days after the notice of 
pendency is published in the Federal 
Register, notice wiil be provided to Plan 
participants by first class maii and by 
posting on the bulletin boards at the 
various places of employment of the 
Employer. Notice will include a copy of 
the notice of pendency as published in 
the Federal Register as well as a 
statement informing interested persons 
of their right to comment and request a 
public hearing within the period of time 
spedfied in the notice of pendency. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and section 4975(cH2) 
of the Code does not relieve a Hduciary 
or other party in interest or disqualiHed 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general fiduciary responsibility 
provisions of section 404 of the Act 
which among other things require a 
Bduciary to discharge his duties 
respecting the plan solely in the interest 
of the participants and benefidaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1](B] of 
the Act; nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries: 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 406(b)(3) of the 
Act and'sectiOD 4975(c)(1)(F) of the 
Code: 

(3) Before an exemption may be 
granted under section 40e{a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 
exemption Is administratively feasible, 
in the interests of the plan and of its 
participants and beneHciaries and 
protective of the rights of participants 
and benefidaries of the plan: and 

(4) The proposed exemption, if 
granted, will be supplemental to. and 
not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 









38187 


Federal Register / Vol. 46. No. 142 / Friday, |uly 24. 1981 / NoUces 


Statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period set forth above. All comments 
will be made a port of the record. 
Comments and requests for a hearing 
should state the reasons for the writer's 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Pniposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
406(a) of the Act and section 4675(cH2) 
of the Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471. April 2a 1975). If the 
exemption is granted the restrictions of 
section 406(a). 406 (b)(1) and (bH2) of the 
Act and the sanctions resulting horn the 
application of section 4975 (a) and (b) of 
the Code, by reason of section 
4975(c)(1)(A) through (E) of the Code 
shall not apply to the contribution on 
April 30,1960 of the Master Lease and 
Properties by the Employer to the Plan, 
provided that: (1) The Employer's 
federal tax deduction for the 
contribution of the Master Lease and the 
Properties was not greater than their fair 
market values on the date of 
contribution: and (2) the contribution of 
the Master Lease and Properties was 
valued at their fair market values by the 
Plan on the dote of contribution. 

The proposed exemption, if granted 
will be subject to the express conditions 
that the material facts and 
representatiuns contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transaction to 
be consummated pursuant to the 
exemption. 

Signed at Washington. O.C.. this 20th day 
of |uly 1981. 

Ian D. Lanoff, 

Administrator, Pension and Welfare Benefit 
Programs, Labor-AIanagenHint ^r\'ices 
Administration, Department of Labor. 

\Fk Ooc st-mrm FVM r-zMn. a4S •at 
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[Prohibited Transaction Exemption 81-57; 
Exemption Application No. 0-2199 and 0- 
22001 

Exemption From the Prohibitions for 
Certain Transactions Involving the 
Gordon Food Service, Inc., Pension 
Plan and Trust and the Gordon Food 
Service, Inc., Profit Sharing Plan and 
Trust Located in Grand Rapids. 
Michigan. 

agency: Deportment of Labor. 

ACTION: Grant of individual exemption. 

summary; This temporary exemption 
permits (1) for a period of 5 years the 
proposed loans of money (the Loans) by 
the Gordon Food Service, Inc. Pension 
Plan and Trust (the Pension Plan) and 
the Gordon Food Service, Inc. Profit 
Sharing Plan and Trust (the Profit 
Sharing Plan), collectively (the Plans) to 
Gordon Food Service. Inc. (Ihe 
Employer), the sponsor of the Plan: and 
(2) for the term of the Loans the persona! 
guarantees of Paul B. Gordon and John 
M. Gordon of the obligation of the 
Employer in such Loans. 

FOR FURTHER INFORMATION CONTACT. 
Richard Small of the Office of Fiduciary 
Standards. Pension and Welfare Benefit 
Programs. Room C-4528, U.S. 

Department of Labor, 200 Constitution 
Avenue, N.W^ Washington. D.G 20216 
(202) 523-6881. (This in not a tolbfree 
number.) 

SUPPtEMCNTARY INFORMATK>N: On May 
15,1981, notice was published in the 
Federal Register (46 FR 26052) of the 
pendency l^fore the Department of 
Labor (the Department) of a proposal to 
grant an exemption from the restrictions 
of section 406(a), 406(b)(1) and 406(b)(2) 
of the Employee Retirement Income 
Security Act of 1974 (the Act) and from 
the sanctions resulting from the 
application of section 4975 of the 
Internal Revenue Code of 1954 (the 
Code) by reason of section 4975(c)(1) (A) 
through (E) of the Code, for a period of 
five years for (1) the Loans by the Plans 
to the Employer and (2) for the terra of 
the Loans the personal guarantees in the 
Loans by Paul B. Gordon and John M. 
Gordon. The notice set forth a summary 
of facts and representations contained 
in the application for exemption and 
referred interested persons to the 
application for a complete statement of 
the facts and representations. The 
application has been available for 
public inspection at the Department in 
Washin^on. D.G. The notice also 
invited interested persons to submit 
comments on the requested exemption 
to the Department In addition the notice 
stated that any interested person might 
submit a written request that a public 


hearing be held relating to this 
exemption. The applicants have 
represented that they have satisfied the 
notice to interested persons as required 
in the notice of pendency. No public 
comments and no requests for a hearing 
were received by the Department. The 
notice of pendency was issued and the 
exemption is being granted solely by the 
Department because, effective 
December 31,1976, section 102 of 
Reorganization Plan No. 4 of 1978 (43 FR 
47713. October 17,1978) transferred the 
authority of the Secret^ of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 408(a) of the Act and section 
4975(c)(2) of the Code does not relieve a 
fldudary or other party in interest or 
disqualified person with respect to a 
plan to wUch the exemption is 
applicable from certain other provisions 
of the Act and the Code. These 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and Ihe 
general fiduciary responsibility 
provisions of section 404 of the Act. 
which among other things require a 
fiduciary to discharge his or her duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does the fact the 
transaction is the subject of an 
exemption affect the requirement of 
section 401 (a) of the Code that a plan 
must operate for the exclusive benefit of 
the employees of the employer 
maintaining the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
transactions prohibited under section 
406(b)(3) of the Act and section 
4975(cKl)(F) of Ihe Code. 

(3) l^is exemption is supplemental to. 
and not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption or transitional rule 
is not dispositive of whether the 
transaction is. in fact, a prohibited 
transaction. 

Exemption 

In accordance with section 40B(a) of 
the Act and section 4975(c)(2) of the 
Code and the procedures set forth in 
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ERISA Procedure 75-1 (40 FR18471, 
April 28,1975), and based upon the 
entire record, the Department makes the 
following determinations: 

(a) The exemption is administratively 
feasible: 

(b) It is in the interests of the Plans 
and of its participants and beneficiaries: 
and 

(c) It is protective of the rights of the 
participants and beneficiaries of the 
Plans. 

Accordingly the restrictions of section 
406(a), 406(b)(1) and 406(b)(2) of the Act 
and the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1) (A) 
through (E) of the Code, shall not apply 
(1) for a period of 5 years to the Loans 
by the Plans to the l^ployer provided 
that the terms and conditions of the 
Loans are at least as favorable as those 
which the Plans would receive from an 
unrelated party in similar transactions: 
and (2) for the term of the Loans to the 
personal guarantees of Paul B. Gordon 
and John M. Cordon of the obligation of 
the toployer in the Loans. 

The availability of this exemption is 
subject to the express condition that the 
materia] facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transaction to be consummated 
pursuant to this exemption. 

Signed at Washingioo. D.C., this t7th day 
of July 1961. 

Ian D. Lanoff, 

Administrator, Pension and Welfare Benefit 
Programs, Labor-Management ^rvices 
AdSministration, US. Department of Labor. 

(f-n Doc ft-niM vshtS eu ««) 
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(Prohibited Transaction Exemptkm $1-58; 
Exemption Application Nos. D-2414 and D- 
24151 

Exemption From the Prohibitlona for 
Certain Transactions Involving the 
Hancock Manufacturing Co., Inc., 
Salaried Employees Retirement Plan 
and the Hancock Manufacturing Co., 
Inc., Pension Plan Covering Employees 
In Local No. 3703, U.S.W. Located In 
Toronto, Ohio 

agency: Department of Labor. 
action: Grant of Individual Exemption. 

summary: This exemption permits (1) a 
loan of $160,000 and a loan of $340,000 
(the Loans) from, respectively, the 
Hancock Manufacturing Co., Lnc. 
Salaried Employees Retirement Plan and 
the Hancock Manufacturing Go., Inc. 
Pension Plan Covering Employees in 
Local No. 3703, U.S.W. (collectively, the 


Plans) to the Hancock Manufacturing 
Co., Inc. (the Employer), a party in 
interest with respect to the Plans: and 
(2) the personal guarantee of the 
Employer's obligations pursuant to each 
Loan by certain parties in interest with 
respect to the Plans. 
for further information contact: 
Mr. David Stander of the Office of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs, Room G- 
4526, U.S. Department of Labor. 200 
Constitution Avenue, NW., Washington. 
D.C 20216, (202) 523-8881. (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: On May 
12,1961, notice was published in the 
Federal Register (46 FR 26405) of the 
pendency before the Department of 
Labor (the Department) of a proposal to 
grant an exemption from the restrictions 
of section 406(a), 406(b)(1) and 406(b)(2) 
of the Employee Retirement Income 
Security Act of 1974 (the Act) and from 
the sanctions resulting from the 
application of section 4975 of the 
Internal Revenue Code of 1954 (the 
Code) by reason of section 4975(c)(1)(A) 
through (E) of the Code, for the above- 
described transactions. The notice set 
forth a summary of facts and 
representations contained in the 
application for exemption and referred 
interested persons to the application for 
a complete statement of the facts and 
representations. The application has 
been available for public inspection at 
the Department in Washington. D.C The 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department In 
addition the notice stated that any 
interested person might submit a %vritten 
request that a public hearing be held 
relating to this exemption. The applicant 
has represented that a copy of the notice 
was distributed to interested persons as 
required in the notice of pendency. No 
requests for a hearing were received by 
the Department. 

One public comment was received in 
which the commentator requested 
information with respect to certain 
aspects of the proposed exemption. The 
Department contacted the commentator 
and provided such requested 
information. The commentator then 
stated that he had no objection to the 
granting of the exemption. After 
consideration of the entire record, 
including the comment, the Department 
has determined to grant the exemption. 

The applicant represented in the 
notice, at 46 FR 26405, that the Employer 
will warrant to own throughout the 
terms of the Loans all collateral 
(consisting of the Employer's raw 
material inventory) free from any 


adverse claims, encumbrances or 
security interests other than the security 
interests granted to the Plans. However, 
the applicant's representative has 
recently notified the Department that 
BancOhio, a lender to the Employer, 
intends to maintain a perfect^ second 
security interest in the collateral. The 
applicant thereby proposes to amend the 
applicable agreements to provide that 
the Employer will warrant, throughout 
the terms of the Loans, to own all of the 
collateral fr^e from any adverse claims, 
encumbrances or security interests 
except for the security interests granted 
to the Plans and the security interest 
subordinate to the Plan granted to 
BancOhio. 

The applicant's representative has 
notified the Harter Bank and Trust 
Company (the Bank), the independent 
fiduciary with respect to the proposed 
transactions, of BancOhio's second Hen, 
The Bank has represented that 
BancOhio's security interest, being 
subordinate to the Plan's security 
interest will not adversely affect the 
Plan's security position, Tlie Department 
notes this proposal change and has 
determined that such does not reflect on 
the merits of the exemption. The 
Department hereby incorporates such 
change into this final grant. 

The notice of pendency was issued 
and the exemption is being granted 
solely by the Department because, 
effective December 31.1078, section 102 
of Reorganization Plan No. 4 of 1978 (43 
PR 47713, October 17,1978) transferr^ 
the authority of the Secretary of 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 40d(a] of the Act and section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person with respect to a 
plan to which the exemption is 
applicable from certain other provisions 
of the Act and the Code. These 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fiduciary to discharge his or her duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does the fact the 
transaction is the subject of an 
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exemption affect the requirement of 
section 401(a) of the Code that a plan 
must operate for the exclusive benefit of 
the employees of the employer 
maintaining the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
transactions prohibited under section 
406(bi(3) of the Act and section 
4075|c)in of the Code. 

(3) lliis exemption is supplemental to. 
and not in derogation of. any other 
provisioins of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption or transitional rule 
in not dispositive of whether the 
transaction is. in fact, a prohibitied 
transaction. 

Exemption 

In accordance with section 406|a) of 
the Act and section 4976(c)(2) of the 
Code and the procedures set forth in 
ERISA Procedure 76-1 (40 FR10471. 
April za 1975). and based upon the 
entire record, the Department makes the 
following determinations: 

(a) The exemption is administratively 
feasible; 

(b) It is in the interests of the Plans 
and their participants and beneficiaries: 
and 

(c) It is protective of the rights of the 
participants and benericiaries of the 
Plans. 

Accordingly the restrictions of section 
406(a). 406(b)(1) and 406(b)(2) of the Act 
and the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1)(A) 
through (E) of the Code, shall not apply 
to (1) the L^ans by the Plans to the 
Employer as described in the notice of 
pendency provided that the terms and 
conditions of the Loans are not less 


favorable to the Plans than those 
obtainable in similar transactions with 
an unrelated third party and (2) the 
personal guarantee of the Employer's 
obligations pursuant to the Loans by 
Messrs. David L Brennan, Richard M. 
Hamlin and fames F. McCready, parties 
in interest with respect to the Plans. 

The availability of this exemption is 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transaction to be comsummated 
pursuant to this exemption. 

Signed at Washington. O.C. this 17th day 
of |uly 1981. 

Ian D. Laooff, 

Administrator, Pension and Welfare Benefit 
Pnogmms. Labor-Management ^rvices 
Administration, US, Department of Labor. 

(FR Doc as-ziaas nM r-zs-si, ms m| 
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Office of the Secretary 

American Handling Equipment, Inc., et 
al.; Inveetigationa Regarding 
Certiflcatlone of EHgIbitIty To Apply for 
Worker Adjustment AasistaiKe 

Petitions have been Hied with the 
Secretary of Labor under Section 221(a) 
of the Trade Act of 1974 { 'the Act”) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of 1 fade 
Adjustment Assistance. Bureau of 
International Labor Affairs, has 
instituted investigations pursua nt to 
Section 221(a) of the Act and 29 CFR 
90.12. 

The purpose of each of the 
investigations is to determine whether 
absolute or relative increases of imports 
of articles like or directly competitive 

Appaodhe 


with articles produced by the workers’ 
firm or an appropriate subdivision 
thereof have contributed importantly to 
an absolute decline in sales or 
production, or both, of such firm or 
subdivision and to the actual or 
threatened total or partial separation of 
a significant number or proportion of the 
workers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements %vill be certified as eligible 
to apply for adjustment assistance under 
Title U. Chapter 2, of the Act in 
accordance with the provisions of 
Subpart B of 29 CFR Part 90. The 
investigations will further relate, as 
appropriate, to the determination of the 
date on which total or partial 
separations began or threatened to 
begin and the subdivision of the firm 
involved. 

Pursuant to 29 CFR 90.13, the 
petitioners or any other persons showing 
a substantial interest in the subject 
matter of the investigations may request 
a public hearing, provided such request 
is filed in writing with the Director. 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than August 3.1981. 

Interested persona are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director. Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than Au^st 3,1081. 

The petitions flled in this case are 
available for inspection at the Office of 
the Director. Office of Trade Adjustment 
Assistance. Bureau of International 
Labor Affairs. U.S. Department of Labor, 
200 Constitution Avenue. N.W., 
Washington. D.C. 20210. 

Signed at Washington. D.C. this 13th day 
of )iuy 1061. 

Marvin M. Fooka. 

Director, Office of Trade Adjustment 
Assistance. 
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8/29/81 

TA.W-12.a34 -. 

CbouW libnea and hoatovy Imoano maefonoo 

e/30/81 

8/8/81 

TA.W-12.a36. 

Car daalarahipL 

7/io/ai 

7/2/81 

TA.W-I2.a38 — 

Lab bodti. waiar lacMia. laana. oouarala 

7/S/S1 

8/26/81 

TA-W-12J37 ^ 

Mot and cold toiad ahad and piaia 

7/smi 

7/1/81 

TA-W-I2.03a 

Oi flhngar, plala and dampar aaaamdy 

7/a/si 

8/29/81 

TA.W-12JB39 

Spoakaro and laid rtautraizaaon ooio 

7/8/81 

7/1/81 

TA-W.12S40 - 

Coppar oww and mS 

7/S/81 

7/1/81 

TA-W-12J41 

1 arlet' garmanio 


(Fit Dnc. ai-aiTOO KIM 7-2S-SI. *46 IMO) 
attUNQ OOOf 4SlS>n-4l 





























38190 


Federal Register / Vol. 46. No. 142 / Friday, July 24. 1981 / Notices 


ITA-W-10.3561 

Metal Products Co^ NSes, Ohio; 
Certification Regarding EHgIbifity To 
Apply for Woricer Adjustment 
Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 (19 USC 2273) the 
Department of Labor herein presents the 
results of an investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance. 

In order to make an affirmative 
determination and issue a certification 
of eligibility to apply for adjustment 
assistance, each of the group eligibility 
requirements of Section 222 of the Act 
must be met. It is determined in this 
case that ail of the requirements have 
been met. 

The investigation was initiated on 
August 2S. 1980 in response to a petition 
w'hich was filed on b^alf of wooers at 
The Metal Products Company, Niles. 
Ohio. Workers at the firm produce 
primarily stamped steel flanges for 
automotive use. 

Preliminary estimates indicate that 
U.S. aggregate imports of stamped steel 
flanges increased absolutely and 
relative to domestic production from 
1979 to 1980. Preliminary estimates 
indicate that U.S. imports of stamped 
steel flanges decreased absolutely and 
relative to domestic production from 
1978 to 1979. 

The Department surveyed the major 
customers of The Metal Products 
Company for their purchases of stamped 
steel flanges. Customers representing a 
substantial proportion of sales and the 
sales decline at The Metal Products 
Company during 1980 reported 
decreasing purchases from The Metal 
Products Company and increasing 
purchases of imported stamped steel 
flanges. 

Conclusion 

After careful review of the facta 
obtained In the investigation. 1 conclude 
that increases of imports of articles like 
or directly competitive with the stamped 
steel flanges produced at The Metal 
Products Company. Niles. Ohio 
contributed importantly to the decline in 
sales or production and to the total or 
partial separation of workers of that 
firm. In accordance with the provisions 
of the Act. I make the following 
certification: 

••All workers of The Metal Products 
Company. Niles. Ohio who become totally or 
partially separated from employment cm or 
after lanuary 1.1960 are eligible to apply for 


adjustment assistance under Section 223 of 
the Trade Act of 1974.** 

Signed at Washington. DXl. this 13tb day 
of)uIy 1861. 

Bert Lewis, 

Admmifttrotor, Vnrwploymmtl Itmurantm 
Serrice. 

(ra Doi^ Sl-rtTOS rord VSMH; mr) 

wtuno coos 4sio-ss^ 


tTA-W-11.166| 

Redwood City Knitting Mills, Inc., 
Redwood City, California; Certiflcatkin 
Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In acoordooca with Section 223 of the 
Trade Act of 1974 (19 USC 2273J the 
department of labor herein presents the 
results of an investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance. 

In order to make an affirmative 
determination and issue a certification 
of eligibility to apply for adjustment 
assistance, each of the group eligfbfllty 
requirements of Section 222 of the Act 
must be met. It is determined in this 
case that all of the requirements have 
been met. 

The investigation was initialed on 
October 6.1980 in response to a petition 
which was hied on behalf of workers at 
Redwood City Knitting Mills. 
Incorporated. Redwood City; California. 
The workers produced ladles’ large¬ 
sized knit sweaters. 

U.S. Imports of women’s, misses’ and 
children’s sweaters Increased absolutely 
in 1980 compared to 1979. 

The Deportment of Labor conducted a 
survey of major customers of Redwood 
City Knitting Mills. Incorporated as well 
as a sample of randomly selected 
customers. The survey revealed that the 
respondents, in aggregate, decreased 
their purchases of sweaters from 
Redwood City Knitting Mills in 1960 
compared to 1979 and increased their 
purchases of imported sweaters on both 
an absolute basis and relative to total 
purchases in 1980 compared to 1979 and 
in 1979 compared to 1978. 

CoDclusioii 

After careful review of the facts 
obtained in the investigation. I conclude 
that increases of Imports of articles like 
or directly competitive with ladies' 
large-sized knit sweaters produced at 
Redwood City Knitting Mills, 
incorporated. Redwo(^ Qty, California 
contributed importantly to the decline in 
sales or production and to the total or 
partial separation of workers of that 
Rrm. in accordance with the provisions 


of the Act 1 make the follo%ving 
certification: 

•*AI1 workers of Redwood Oty Knitting 
Mills. Incoiporalad. Redwod City. Califorma 
who became totally or partially separated 
from employment on or after September 6. 
1979 and on or before fonuary 31.1981 are 
eligible to apply for adjustment assistant 
under Section 223 of the Trade Ac! of 1974.** 
Signed at Washington. D.C. this 13th day 
of fuly 1981 
Bert Lewis. 

Administrator, Unemphymetit Insurxmve 
Senri(». 

(in Otic u ano nua r-rs-ot: 

BILUNO CCOC 4S1S-2S4I 


Wage and Hour Otvtslon 

Certificates Authoiizing the 
Employment of Learners at Special 
Minimum Wages 

Notice is hereby given that pursuant 
to section 14 of the Fair Ijihor Standards 
Act (52 Stat. 1062. as amended; U.8.C. 
214). Reorganization Plan No. 6 of 1950 
(3 CFR 1949-53 Comp., p. 1004). and 
Administrative Order No. 1-76 (41 FR 
18949), the Hrms listed In this notice 
have been issued special certificates 
authorizing the employment of learners 
at hourly wage rates lower than the 
minimum wage rates otherwise 
applicable under section 6 of the Act 
For each certificate, the effective and 
expiration dates, number or proportion 
of learners and the principal product 
manufactured by the establishment are 
as indicated. Conditions on occupations, 
wage rates, and learning periods which 
are provided in certificates issued under 
the supplemental industry regulations 
cited in the captions below are as 
established in those regulations. 

The following certificates were Issued 
under the apparel industry learner 
regulations (29 CFR 522.1 to 522.9), as 
amended and 522.25, as amended. Each 
of the following normal Labor turnover 
certificates authorize 10 learners. 

College Casuals Co., Sheppton, PA: 
04-23-61 to 04-22-82. (Ladies’ slacks] 

Flushing Shirt Mfg. Co., Inc. 
Waynesburg. PA; 04-18-81 to 04-17-82. 
(Work shirts) 

F,ach learner certificate has been 
issued upon the representations of the 
employer which, among other things 
were that employment of learners at 
special minimum rates it necessary in 
order to prevent curtailment of 
opportunities for employmenL and that 
experienced workers for the learner 
occupations are not available. 
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The certificate may not be annulled or 
withdrawn as Indicate d the rein^ in the 
manner provided In 29 CFR. part 52a. 
Any person aggrieved by the Issuance of 
any of these certificates may seek a 
review or reconsideration thereof on or 
before August 10,1981. 

Signed at Washington. D.C, this 20th day 
of Idly 1981. 

Arthur H. Kora 

A uthoriied fiepre§^tQltv9 of Uw 
Admin isiro ton 

|FR Ooc tl-TT^S nM 9-0^ 448 *ml 
BfUJNO COOC 4810-27-11 


MERIT SYSTEMS PROTECTION 
BOARD 

Call for Riders for DIGEST 

AOEfiCY: Merit Systems Protection 
Board. 

action: Notice of call for riders for 
DI GEST for fiscal year 1982. _ 

summary: The purpose of this notice is 
to inform Federal agencies that the 
Merit Systems Protection Board 
publication, entitled DIGEST, will be 
.ivailable for fiscal year 1982 on riders to 
the Government Printing Office. 
Departments and agencies may order 
this monthly publication by riding the 
Merit Systems Protection Board's 
printing requisition ^82-41. Agency FY 
82 requisitions (Standard Form 1) should 
be submitted to the Government Printing 
Office, Requisitions Section. Room 836. 
Washington, D.C. 20401 no later than 
Scptemlicr 1.1981, through the 
Washington. D.Q headquarters office 
authorized to procure printing for the 
agency. Agencies may estimate cost by 
using the current Government Printing 
Office price list of printing 8er\'ice8. 

FOR FURTHER INFORMATION CONTACT: 
Elizabeth Principe. Publications 
Division. Office of the Secretary. Merit 
Systems Protection Board. Room 220. 
1717 H Street. NW., Washington. D.C 
20419. 202/553-7130. 

Merit Systems Protection Board. 

Erss H. Poetoa, 

Vice Chair. 

July 16.1981. 

|IK Doc. ■1'31425 FUmS T-OSOf; S4S mn} 

BILUNO CODE 7408-01-41 


NATIONAL ENDOWMENT ON THE 
ARTS AND THE HUMANITIES 

Inter Arts Panel (Folk Arte Section); 
Meeting 

Pursuant to Section 10(a)(2) of the 


Federal Advisory Committee Act (Public 
Law 92-463). as amended, notice is 
hereby given that a meeting of the Folk 
Arts Section of the Inter Arts Advisory 
Panel to the National Council on the 
Arts will be held on August 13-14.1981. 
from 8:30 a.m.-5:30 p.m. In Room 1340 of 
the Columbia Plaza o^ice complex. 2401 
E Street. N.W.. Washington. D.C 20506. 

A portion of this meeting will be open 
to the public on August 14.1981 from 
8:30 a.m.-5:30 p.m. for a discussion of 
policy. 

The remaining sessions of this 
meeting on August 13.1981. from 8:30 
a.m.-5:30 p.m. are for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended. 
Including discussion of information 
'given in confidence to the agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13,1980, these sessions will be 
closed to the public pursuant to 
subsections (c)(4), (6) and 9(b) of section 
552b of Title 5. United States Code. 

Further information with reference to 
this meeting can be obtained from Mr. 
John H. Cl^. Advisor, Committee 
Management Officer. National 
Endowment for the Arts. Washington. 
D.C. 20506. or call (202) 634-6070. 
lohn H. CUrk. 

Director. Office of Council and Fane I 
Operations. Motional Endowment for the Arts. 
)uly 20.1981. 

pn Ooc ei-zi«8 nua r-zKst 44S •») 

mmm cooc 7U7 -oi-n 


Music Panel (Opera-Musical Theatre 
Section); Meeting 

Pursuant to Section 10(a)(2) of the 
Federal Advisory Committee Act (Public 
Law 92-463), as amended, notice is 
hereby given that a meeting of the 
Opera-Musical Theatre Section of the 
Music Advisory Panel to the National 
Council on the Arts will be held on 
August 19-21,1981 from 9:00 a.m.-6:00 
p.m,. in the Columbia Plaza Office 
Complex. Room 1426, 2401 E Street. 
N.W,, Washington, D C. 20506. 

This meeting is for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965. as amended. 
Including discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with the 


determination of the Chairman 
published in the Federal Register of 
February 13.1980. these sessions will be 
closed to the public pursuant to 
subsections |c) (4). (6) and 9(b) of 
section 552b of Title 5. United States 
Code. 

Further information with reference to 
this meeting can be obtained from Mr. 
John H. Clark. Advisory Committee 
Management Officer, National 
Endowment for the Arts. Washington^ 
D.C 20506. or call (202) 634-6070. 
lohn H. CUrk. 

Director. Office of Council and Pane! 
Operations. Motional Etidowment for the Arts. 
luly 2a 1981. 

(FR Dec SI-ZIOK POmI 445 msI 

8HJLINO COOC 7U7-ei-4i 


Visual Arts Panel (Art In Public Places 
Section); Meeting 

Pursuant to Section 10 (a) (2) of the 
Federal Advisory Committee Act (Public 
I.aw 92-463). as amended, notice is 
hereby given that a meeting of the 
Visual Arts Advisory Panel (Art in 
Public Places Section) to the National 
Council on the Arts will be held on 
August 12-13,1981 from 9:30 a.m.-5:30 
p.m.. in Room 1426 on August 12, and 
Room 1422 on August 13, of the 
Columbia Plaza office complex, 2401 F. 
StreeL N.W.. Washington. D.C. 20506. 

This meeting is for the purj'ose of 
Panel review, descussion. evaluation, 
and recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965. as amended, 
including discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13.1960. these sessions will be 
closed to the public pursuant to 
subsections (c] (4). (6) and 9(b] of 
section 552b of Title 5. United States 
Code. 

Further information with reference to 
this meeting can be obtained from Mr. 
fohn H. Clark. Advisory Committee 
Management Officer, National 
Endowmient for the Arts. Washington. 
D.C. 20506. or call (202) 634-6070. 

|ohn H. Clark. 

Director. Office off Council and Pane! 
Operations. Motional Endowment for the Arts. 
|uly 20,1981. 

tPR Doc tl-lKMI T-J4ai *45 aw) 

MUJNQ coot 7597-41-11 
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NATIONAL TRANSPORTATION 
SAFETY BOARD 

I0CA81-AR-0451 

Accident Investigation; Hearing 

In connection with its investigation of 
the |uly 3,1961. accident involving New 
York Dty Transit Authority subway 
trains 142NL and 132NL. the Safety 
Board will convene a hearing on August 
4 1961, at 9 a m in the Emmanuel 
Celtcrs Building. 225 Cadman Plaza East. 
Brooklyn. N Y. 

Margaret L Fifher. 

Fisiiira/ RefitMier Ltatuon Officer. 

|uly 20.19R1 

{in tkM. oi'Oeea kiu^ a4s miJ 

miUHO cooe Mis-aa-a 

NUCLEAR REGULATORY 
COMMISSION 

IDocItot No. 50-3201 

Metropolitan Edison Co., et al^ 

Granting of Relief From Requirements 
for Updating Rnal Safety Analysis 
Repc^ 

The U.S. Nuclear Regulatory 
Commission (the Commission ) baa 
granted an exemption from certain 
requirements of 10 CFR Part 50.71(e) to 
Metropolitan Edison Company. Jersey 
Central Power and Light Company, and 
Pennsylvania Electric Company. The 
exemption*relate8 to the requirement for 
pieriodtcally undating the Final Safety 
Analysis Report (FSAR) for Three Mile 
Island Nuclear Station. Unit 2. located in 
Dauphin County. Pennsylvania. The 
exemption is effective as of its dale of 
issuance. 

The exemption deletes the 
requirement to periodically update the 
TMI-2 FSAR to reflect facility changes 
made during the cleanup of TMl-2 and 
provides for the use of System 
Descriptions (SDs) and Technical 
Evaluation Reports (TEl^J fur 
documenting these changes and 
associated safety evaluations. The 
exemption also requires that any 
changes to the facility described in the 
SDs and TERs. changes to the 
procedures described in the SDs and 
TERs, and conduct of tests or 
experiments not described in the SDs 
and TERs shall be subject to the 
provisions of 10 CFR Section 50.50. 

The request for relief complies with 
the standards and requirements of the 
Atomic Energy Act of 1954. as amended 
(the Act), and the Commission's rules 
and regulations. The Commission has 
made appropriate findings as required 
by the Act and the Commission's rules 
and regulations in 10 CFR Chapter 1. 


which are set forth in the letter granting 
relief. 

The Commission has determined that 
the granting of this relief will not result 
in any significant environmental impact 
and that pursuant \o 10 CFR i 51.5(dK4) 
an environmental impact statement or 
negative declaration and environmental 
impact appraisal need not be prepared 
in connection with this aetkm. 

For further details with respect to this 
action, see (1) the request for relief 
dated May 6.1981, (2) the Commission's 
letter to the licensee dated July 20i 1981. 
and (3) the Commission's routed Safety 
Evaluation. 

These items are available for public 
inspection at the Commission's Public 
Document Room, 1717 M StreeL NW, 
Washington. D.C 20S55 and at the 
Government Publications Section, Stale 
Library of Pennsylvania. Education 
Building. Commonweatlh and Walnut 
Streets. Harrisbuig. Pennsylvania 17126. 
A copy of items (2) and (3| may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Conunission, 
Washington, D.C 20555. Attention: 
Director. TMJ Program Office. 

Dated at Bcihesds, Maryland this 20th dsy 
of Inly 1981. 

For the Nuckiar Regulatory Commission. 
Bernard f. Snyder. 

Program Director, Three Mite feland Program 
Office, Office of Nudoar Reactor Reguhiion. 
im Doc fM r-te-m: tMi m| 

aaxJNO cooc rtss-oi-N 


lOoefcet No. 50^111 

Public Service Electric and Gas Co. et 
al.; Issuance of Amendment to Faciftty 
Operating License 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
Issued Amendment Na 1 to FacUity 
Operating License Na DPR-7S, issued to 
Public Service Electric and Gas 
Company. Philadelphia Electric 
Company, Dclmarva Power and Light 
Company and Atlantic City Electric 
Company (the licensees^, which revised 
License No. DPR-75 of the Salem 
Nuclear Generating Station. Unit No. 2 
(the facility) locat^ in Salem County, 
New Jersey. The amendment is effective 
as of the date of issuance. 

The amendment approves a two week 
extension In the sch^ule for completion 
of specified fire protection measures. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954. as amended (the Act), and the 
Commission's roles and regulations. The 
Commission has made appropriate 
Findings as required by the Act and the 


Commission's rules and regulations in 10 
CFR Chapter L which are set forth in the 
license amendment. Prior public notice 
of this admendmcnl was not required 
since the amendment does not Involve a 
slgniflgant hazards consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result In any significant environmental 
Impact and (hat pursuant to 10 CFR 
S 51.5(d)(4) an environmental impact 
statement or negative daclanition and 
environmental impact appraisal need 
not bo prepared in connection with 
issuance of (his amendment 

For further details with respect to this 
action, see (1J the application for 
amendment dated July 10,1981. (2) 
Amendment No. 1 to License No. DPR- 
75, and (3) the Commission's related 
Safety Evaluation. All of these items are 
available for public inspection at the 
Commission's Public Document Room. 
1717II Street, N.W„ Washington. D.C 
for inspection and copying for a fee and 
at the Salem Free Public Library. 112 
West Broadway. Salem, New Jersey. 

Dated a I Briheida, Maryland, this 20th day 
of |u)y 1961. 

For the Nuclear Regulatory CommjBsion. 
Harry Rood, 

Acting Chief Liceneing Branch No. X Divieiem 
of Uceneing. 

{FR Ooc t}^ir74 nUA f-n-eii au «n| 
aiLUNO coos 7$90^l4i 


POSTAL RATE COMMISSION 

Privacy Act of 1974; System of 
Record Annual Publication 

In accordance with section 552a(e)(4) 
of the Privacy Act of 1974 the Postal 
Rate Commission hereby publishes 
notice of the existence of its System of 
Records. The System of Records was 
last published in full text in the Federal 
Register on September 22.1977 (42 FR 
46228). No changes have occurred since 
the Iasi full text publication and the 
System of Records remains in effect as 
previously published. 

David F. llarria, 

Sec/efo/y. 

IFR Doc ai>nv5 nimd eu ami 

BILUNO cooc ms-oi-u 


POSTAL SERVICE 

Proposed Telecommunications 
Arrangements for U.S. Postal Service 
Electronic Computer Originated Mall 
(E-COM) Service; Extension of Time 
for Filing Comments 

agency: Postal Service 
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action: Proposed telecommunications 
arrangements for E-COM service: 
extension of time for filing comments. 

SUMMAHy: The Postal Service hereby 
extends the time for filing comments on 
the Postal Service's proposed 
arrangements for telecommunications 
common carriers to connect with E- 
COM serving post offices. This 
extension was requested by GTE 
Telenet. 

DATE: Comments are now due on or 
before 10 a.m.. August 3,1981. 

ADDRESS: Director. Office of Electronic 
Mail Systems Development. 11711 
Parklown Drive, Rockville, Maryland 
2085 ^ 

FOR FURTHER INFORMATION CONTACT: 

Charles S. Shaw, (301) 443-6255. 
SUPPtEMENTARY INFORMATION: On )une 
19,1981, the Postal Service publish^ in 
the Federal Register, 46 FR 32111, 
information concerning proposed 
arrangements for telecommunications 
common carriers to connect with E- 
COM serving post offices. At the same 
time, the Postal Service requested 
comments on the proposed 
arrangements and announced a meeting 
on June 29,1981, to accept oral 
comments and to answer questions 
concerning the proposal. Written 
comments were due July 23,1981. 

On July 17.1981, GTE Telenet 
requested the Postal Service to extend 
the time for filing comments two weeks. 
Telenet stated that it had not had 
sufficient time to prepare comments and 
that it had extensive comments to make. 
Since the Postal Service wants to assure 
that all carriers have an equal 
opportunity to connect with E-COM 
facilities and wants to avoid as far as 
possible any technical barriers to such 
connection, it has decided to grant an 
extension. 

Therefore, the Postal Service hereby 
extends the time for filing comments on 
its proposal to 10 a.m., August 3.1981. 

W. Allen Ssodert, 

Associate General Counsel, Office of General 
Law and Administration. 

[HI Doc. rVlKl 7-0-S1; MS un] 

aiLUNO coot 771f-12-N 


SECURITIES AND EXCHANGE 
COMMISSION 

(ReleaM No. 34-17964; FUe No. 8R-88E- 
$1-7) 

Boston Stock Exchange, Inc.; 
Proposed Rule Change for S^f- 
Regulatory Organizations 

Relating to the establishment of a full¬ 
time Chairman, a Hearing Committee 


and a newly defined Business Conduct 
Committee. 

Comments requested on or before 
August 14.1981. 

Pursuant to Section 19(b)(l] of the 
Securities Exchange Act of 1034.15 
U.S.C 788(b)(1). notice is hereby given 
that on July 1.1981, the Boston Stock 
Exchange. Inc., filed with the Securities 
and Exchange Commission the proposed 
change as described in Item, 1. U, and Hi 
below, which Hems have been prepared 
by the self-regulatory organization. The 
Commission is publising this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization's 
Statement on the Terms of Substance of 
the Proposed Rule Change 

The Board of Governors of the 
Exchange unanimously approved 
resolutions calling for changes in the 
organizational structure of the 
Exchange, and has adopted 
amendments to the Constitution to 
implement these changes. These 
amendments would give the title of 
Chairman to the Chief Executive Officer 
of the Exchange, make the Chairman's 
office a full-time, paid position and 
make corresponding changes in the 
definition and responsibilities of the 
Vice Chairman and President. The paid 
Chairman of the Board would be 
selected by the Board of Governors and 
serve at the pleasure of the Board. He 
would be a member of the Board of 
Governors and would preside over 
meetings of the Board and of the 
Exchange. 

The Chairman with the Vice 
Chairman and subject to the approval of 
the Board would appoint members of 
and fill vacancies on all committees of 
the Exchange except the Nominating 
Conunittee. The IVesident would be the 
Chief Operating Officer of the Exchange 
and a member of the Board of 
Governors and an ex officio member of 
all committees except the Nominating 
Committee. 

At the same time, the Board adopted 
amendments to Articles IX and XVI of 
the Constitution dealing with the 
Committees of the Exchange and the 
imposition of sanctions, which 
amendments create for the first time a 
Hearing Committee to conduct hearings 
in disciplinary proceedings brought by 
the Exchange and redefine the scope of 
jurisdiction of the Commission on 
Business Conduct An appeal from a 
decision of either the liearing 
Committee or the Committee on 
Business Conduct shall be to the Board 
of Governors, whose decision shall not 
be subject to review except by the 
Securities and Exchange Commission. 


The Hearing Committee will conduct 
hearings on disciplinary proceedings 
which have been authorized by the 
Committee on Business Conduct for 
alleged violations of Federal or 
Exchange rules or stated policies. The 
amendment clarifies that only the Board 
can impose the sanctions of suspension 
or expulsion after hearing and 
recommendation of the Hearing 
Committee. 

II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

(A)Self-Regulatory Organization's 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Rule 
Change 

(a) These amendments recognize the 
need for continuity of executive 
leadership to guide the Exchange as it 
moves into the national market system 
environment. It has become increasingly 
apparent in the past few years that the 
demands of adednistering the Exchange, 
negotiating with the regulatory bodies 
and providing testimony to the 
Securities and Exchange Commission 
and Congressional Committees, as well 
as leading the Exchange's transition to 
national market system trading require 
the continuity of a full time Chairman. In 
addition, the operations of a clearing 
corporation, a depository and Increasing 
complexity of data processing in all 
areas of the Exchange's operations 
require fuil:time efforts in leadership 
and communication with membership. 
Similar conclusions have been reached 
by the other national exchanges which 
have responded by adopting structures 
similar to that proposed for the 
Exchange. 

In addidon, the changes call for the 
creation of a Hearing Committee to 
conduct hearings in disciplinary 
proceedings brought by the Ex^ange, 
and redefine the scope of jurisdiction of 
the Business Conduct Committee. These 
changes centralize the hearing and 
disciplinary functions in a committee 
created for that purpose, while clearly 
establishing responsibility for initiating 
the disciplinary process. Other national 
exchanges have structured their 
disciplinary procedures in a similar 
manner. 

(b) The constitutional amendments 
are consistent with Section 8(b)(1) of the 
Act since they related to the 
organization of the Exchange and its 
capacity to be able to carry out the 
purposes of the Securities Exchange Act 
of 1934 as amended. 
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(B) Self-Regulatory Organization *$ 
Statement on Burden on Competition 

The Boston Stock Exchange, Inc., does 
not believe the amendments impose any 
burden on competition. 

(C) Self-Regulatory Organization '5 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No comments have been solicited or 
received from members or others. 

m. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within as days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
GO days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

fB) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

rV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission. 500 North Capitol Street, 
Washington. D.C. 2054a Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed change that are filed with 
the Commission, and all %vritten 
communications relating to the proposed 
change between the Commission and 
any person, other than those that may 
be widthheld from the public in 
accordance with the provisions of 5 
U.S.C. 55Z will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
1100 L Street. N.W., Washington. D.C. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted on or before August 14. 
1961. 

For the Commistion by the Division of 
Market Regulation, pursuant to delegated 
authority. 


Dated: fuly 20.1961. 

George A Fltxiinuiioat, 
Secretary, 

tPS Doc ft-siM PiM aa «■! 

MjjMO coos loie^i-M 


[Release No. 54-17H2; file No. SR-NY8E- 
61-131 

Now York Stock Exchango, Inc.; 
Propoaod Rule Change for Self- 
Regulatory Organizations Relating to 
Exemption From Root Trading Rules 
for Risk Arbitrage and Bona Rde 
Hedge Tranaactions 

Pursuant to Section 19(b)(l] of the 
Securities Exchange Act of 1934.15 
U.S.C. 78(s)(b)(l). notice is hereby given 
that on |tily 2.1981. the New York Stock 
Exchange, Inc. Filed with the Securities 
and Ex^ange Commission the proposed 
rule change as described in Items 1. II. 
and III below, which Items have been 
prepared by the self-regulatory 
organization. The Commission Is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. Comments 
requested on or before August 14.1981. 

L Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change consists of 
amendments to Exchange Rules 108.109. 
Ill, and 112, which regulate members' 
trading on the Roor of the Exchange, to 
broaden the existing exception in those 
rules for "bona fide arbitrage" to include 
"risk arbitrage" and "bona fide hedge" 
transactions as well The proposed rule 
change also consists of a stated policy 
the Exchange proposes to adopt 
interpreting the meaning of the terms 
"bona fide arbitrage", "risk arbitrage", 
and "bona fide hedge" in accordance 
with the Commission's discussion of 
these terms in SEC Release 34-15531 
(Ian. 26.1979). 

U. Self-Regulatory Orgamzation's 
Statement of the Purpose of, and 
Statutory Basis for the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A), (B). and (C) below, of the 
most significant aspects of such 
statements. 


A, Seif-Regulatory Organization*s 
Statement of the Purpose of, ond 
Statutory Basis for, the Proposed Rule 
Change 

The Exchange is proposing to amend 
Rules 106,109. Ill, and 112, which 
contain restrictions on members' on- 
Roor trading for their own accounts. An 
amendment to Rule 112.10(b) would also 
apply to transactions for the proprietary 
account of a member organization whi^ 
are initiated from off the Roor. At 
present, these rules contain an 
exemption horn the restrictions listed 
therein for "bona fide arbitrage." The 
Exchange's proposed rule change would 
broaden this exemption to include "risk 
arbitrage" and "bona fide hedge" 
transactions as well. 

Statutory Basis for the Proposed Rule 
Change 

The principal statutory basis for the 
existing restHctions on member's 
proprietary trading on the Roor of the 
Exchange is Section ll(a] of the Act. 

This section was intended to minimize 
the alleged time/place advantage that 
Roor professionals would otherwise 
have over the off-Roor orders of public 
customers. 

As originally adopted. Section 11(a) 
authorized the SEC to regulate or 
prevent Roor trading by exchange 
members and specifically stated that 
SEC rules in this area "may make, • . 

exemption for arbitrage transactions 
•• 

e • • 

Based on the authority in Section 
ll(a] of the Act, the SEC adopted Rule 
lla-1 in 1964. Rule lla-1 prohibits a 
member, while on the Roor. from 
initiating any transaction for an account 
in which the member has an interest 
Among the exemptions to this 
prohibition, however, are the following: 

• Any bona fide arbitrage transaction 
(this exemption relates directly to the 
exemption in Section 11(a) of the Act] 

• Any transaction effected in 
conformity with a plan designed to 
eliminate Roor trading activities which 
are not beneficial to the market and 
which plan is adopted by an exchange 
and declared effective by the SEC. 

Exchange Rules 106.109, 111. and 112 
comprise part of the "plan" called for in 
SEC Rule lla-l(b)(7). and. as in SEC 
Rule lla-1 and S^tion 11(a) of the Act, 
these rules were developed with an 
exception for bona fide arbitrage 
transactions. 

The most significant restrictions in the 
Exchange's Roor trading rules are the 
requirement that members' on-Roor 
proprietary orders yield priority, parity 
and precedence based on size (Rules 106 
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and 112) and the requirement that 
members* on*Fioor proprietary trading 
meet certain stabilization tests [Rule 
112). Tlie requirements stated in the 
Exdiange*s Hoor trading rules represent 
a compromise aimed at (i) curbing the 
time/place advantage that members 
aliegediy enjoyed over the public when 
dealing on the Floor for their own . 
account and (ii) ensuring that members* 
proprietary dealings have a positive 
effect on the market. 

Rule 112J20(b) was designed to 
prevent members from circumventing 
the Floor trading rules by leaving the 
Floor and entering orders that would 
otherwise be prohibited. The Rule was 
also intended to prevent member 
organizations from utilizing Floor 
information that would give them an 
advantage over the public when entering 
orders for their own accounts from off 
the Floor. 

It should be noted that prior to the 
1975 Amendments, Section 11(a) merely 
delegated to the Commission the 
authority to prescribe rules and 
regulations regarding members* on-Ploor 
trading. However, the 1975 Amendments 
substantially changed the emphasis of 
Section 11(a). Section 11(a)(1) now flatly 
prohibits a member of any national 
securities exchange from ejecting a 
proprietary trade on such exchange, 
with certain specified exemptions. 

One of the most significant 
exemptions is contained in 
subparagraph (D), which provides that 
the following transactions shall not be 
unlawfuL 

iiny bona fide arbitrage transaction, any bona 
Hdle hedge transaction involving a long or 
short position in any equity security and a 
long or short position hi a security entitling 
the holder lo acquire or sidl such equity 
security, or any risk arbitrage transaction hi 
connection with a merger, acquisition, tender 
offer, or similar transaction involving a 
recapitalization. 

In effect. Congress moved awey from 
its former passive delegation of 
authority to the Commission and took 
the affirmative position that bona fide 
arbitrage, risk arbitrage, and bona fide 
hedge transactions should be exempt 
from prohibitions against members* 
proprietary on-Floor trading. Apparently 
Congress believed that such 
transactions would have a positive 
effect on the nation's sacuriliea markets 
and would not be harmful to public 


investors. Thus, it can be said that the 
statutory basis for the Exchange's 
proposed rule change is Section 
11(a)(1)(D) of the Act Section 6(b)(5) 
and Action llA(a)(l)(C) of the Act 
provide an additional statutory basis for 
the proposed rule change. 

B. Self-Regulatory Organization's 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed i^e change will impose 
any burden on competition not 
necessary or appropriate to further the 
purposes of the Act. In fact by 
enhancing the ability of Floor 
professionals to engage in risk arbitrage 
and bona fide hedge transactions, the 
proposed rule change should enhance 
competition by permitting members of 
the Floor to engage in activities for their 
own account on an equal footing ivith 
off'Floor professionals, who are not 
subject to on-F1oor trading restrictions. 

C. Self-Regulatory Organization'g 
Statement on Comments on the 
Proposed Rule Change Received From 
Members^ Participants^ or Others 

The Exchange has neither solicited 
nor received written comments on the 
proposed rule change. 

m. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Coimnlssion Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period fi) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (11) 
as to which the selfHregulatory 
organization consents the Commission 
wUh 

A. By order approve such proposed 
rule change, or 

B. Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solidtatioo of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file dx copies thereof with the 
Secretary. Securities and Exchange 
Commission, 500 North Capitol Street 
Washington, D.C. 20549. Copies of the 
submi&sioa all subsequent amendments. 


all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C 522. will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
1100 “L" Street, N.W., Washington, D.C. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the 
abovementioned self-regulatory 
organization. All submissions ^ould 
refer to the file number in the caption 
above and should be submitted on or 
before August 14.1981. 

For Ihe Commisskm by the Divisioo of 
Market R^ulatioo. puisuant to delegated 
authority. 

Dated: |uly 17,1981. 

George A Fltzsiimnont. 

Secretary. 

int Doc ewl6«PM «■! 

•ituNO cooe Mio-ei-a 


SMALL BUSINESS ADMINISTRATION 

tOedantion of Diaaelef Loan Area #20021 

California; Declaration of Disaster 
Loan Area 

The area of Napa County, California 
constitutes a disaster area because of 
damage resulting from a fire which 
OG(xiri^ on )une 22-25,1981. Eligible 
persons, firms and organizations may 
file applications for loons for physical 
damage until the close of business on 
September 14,1981, and for economic 
injury until the dose of business on 
April 15,1982, at: Small Business 
Administration, District Office, 211 Main 
Street, 4th Floor, San Frandsco. 
California 94105 or other locally 
announced locations. For recent changes 
in disaster loan eligibility see 46 FR 
18526 (March 25,1961). 

(Catalog of Federal DomesHc Astistance 
Program Nos. 59002 and 59006) 

Dated: July 15.1981. 

Michael Cardenas, 

Administrator. 

(FS Doc n-ZIMi PIM 7-0*01; a:4S «fii| 
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Sunshine Act Meetings 


Federal RegUler 
Vo]« 4a No. 142 
Friday, ftily 24, 1961 


This sectk)n of the FEDERAL REGtSTER 
contains notices of meetings published 
under the '^Government in the Sunshine 
Act** (Pub. L 94-409) 5 U.S.C. 

552b(e)(3). 


CONTENTS 

nanm 

Commodity Futures Trading Commis¬ 
sion . 1.2 

Equal Employment Opportunity Com¬ 
mission 3 

Federal Home Loan Bank Board.......... 4 

Federal Mantime Commission 5 

Federal Reserve System...a 7 

National Mediation Board __ 8 


1 

coMMOomr futures traoinq 
COMMISSION. 

TIME AND DATE: 11:30 aJB.. Friday. July 
24.1981. 

PLACE: 2033 K Street. N.W^ Washington, 
D.C.. 8th floor conference room. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Enforcement Matter—Litigation. 
CONTACT PERSON FOR MORE 
INFORMATION: Jane Stuckey, 254-6314. 
ts-naMn Pikd tocs 

SILUNO coot S»61-Of-«l 


2 

COMMODITY FirrURES TRADING 
COMMISSION. 

**FEDERAL REGISTER" CITATION OF 
PREVIOUS ANNOUNCEMENT. Voi. 46. No. 
140. Wednesday, July 22.1981, page 
37844. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF THE MEETING: 10 am. Tuesday, July 
28.1981. 

CHANGES IN THE MEETING: Deletion— 
Section 5(12) Ckinsideration of Financial 
Protection Rules. 

|S-tta>-«l Pllvii 7-ZMl; 12:29 pnl 

aiUJNO CODE MSI-OI-M 


3 

EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION. 

DATE AND TIME: 9:30 am (Eastern Time). 
Tuesday. July 28.1981. 

PLACE: Commission Conference Room. 
No. 5240 on the fifth floor of the 


Columbia Plaza Offlce Buiding, 2401 E 
Street NW, Washington. D.C. 20506. 
STATUS: Part will be open^o the public 
and part will be closed to the public. 
MATTERS TO BE CONSIDERED: 

Open 

1. Freedom of information Act Appeal No. 
81-6-F01A-9-BA. ooncemtng a request for 
copies of all documents In the open case (lie 
compiled on requestor's charge of 
discrimination. 

2. Freedom of Information Act Appeal No. 
81-4-F01A-11-DE concerning all documents 
in an open age disoriminatton charge file. 

3. Freedom of Information Act Appeal No. 
81-4-FO1A-028-NY, concerning a request for 
copies of information in three Title VU charge 
filet. 

4. Freedom of information Act Request 
Appeals Nos. B1-4-FOiA-11-mm and 81-4- 
FOiA-128. concerning a request for all 
documents concerning a Commlssioner'a 
charge. 

5 Final interpretations of Age 
Discrimination in Employment Act (Part 
1625). 

6 Filing and Deferral of Title VU Charges: 
Final 1601.13 Regulations. 

7. Report on Commission operatloits by the 
Executive Director. 

Closed to the public 

Limitation Authorization: Qeneral Counsel 
Recommendations. 

Note.—Any matter not discussed or 
concluded may be carried over to a later 
meeting. 

CONTACT PERSON FOR MORE 
INFORMATION: Treva I. McCaU, 

Executive Officer, Executive Secretariat, 
at (202) 634-6746. 

This notice issued July 21.1981. 

(s-nssei nud r- 2 s-ts: izet paj 
MUJNQ cooe SS7S-0S-M 
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FEDERAL HOME LOAN BANK BOARD 
TIME AND DATE: 10 a.m., Thursday, July 
30.1981. 

place: 1700 G Street. N.W.. Board Room, 
6th Floor, Washington. D.C. 

STATUS: Open meeting. 

CONTACT PERSON FOR MORE 
INFORMATION: Mr. Marshall (202-377- 
6679). 

MATTERS TO BE CONSIDERED: 

Request for Regulatory Waiver of 
Subparagraph (b)(5) of Insurance Regulation 
583.8-1-^idwest Federal Savings and Loan 


Association Minneapolis. Minn. 

Trust Department Application—Marianna 
Federal Savings and Loan Association 
(Mutual). Marianna. Ark. 

Trust Department Powers—Suburban 
Federal Savings and Loan Associatioa 
Cincinnati. O^o. 

Merger Increase of Accounts of an 
Insurable Type—Charlottesville Savings and 
Loan Association (Stock). Charlottesville, 
Virginia INTO lefferson Savings and Loan* 
Association (Stock). Warrenton. Va. 

Conversion to F^eral Charter. Merger. 
Retention of Facilities, and Change of Offict 
Location—Naperville Federal SavtnM and 
Loan Association (Mutual). Naperville, 
lUinois AND Geneve Savings and Loan 
Association (Mutual). Geneva. Illinois INTO 
DcKalb Savings and Loan Association 
(Mutual). DeKalb. 111. 

Federal Usury Preemption. 

Na 516 July 22.1961. 

(S-IUO-Bl Fiua 7-2S.S1:112S •«! 

MujRO cooc srao-oi-M 


5 

FEDERAL MARITIME COMMISSION 
TIME AND date: 9 a.m., July 30.1981. 
STATUS: Open. 

MATTERS TO BE CONSIDERED: 

1. Agreement No. 9925-3: Ten-year 
extension of Padfle America Container 
Express Cooperative Working Arrangement 

2. Agreement No. 10118-6: Atlantic 
Steamship Energy Conservation Agreement— 
Consideration of draft order of conditional 
approval 

3. Docket No. 81-3: Exemption of joint 
policing agreements from the filing and 
approval requirements of section 15 of the 
Shipping Act 1916—Consideration of 
comments submitted in response to notice of 
proposed rulemaking. 

CONTACT PERSON FOR MORE 
INFORMATION: Francis C. Hurney, 
Secretary, (202) 523-5725. 

(8-1121-81 HSiid 7-<22rai ll:2»«ai| 

MtuNO oooc srse-et-M 


6 

FEDERAL RESERVE SYSTEM. Board of 
Ckivemors. 

TIME AND DATE: Approximately 11:30 
a.m.. Wednesday, July 29.1961, 
following a recess at the conclusion of 
the open meeting. 

PLACE: 20th Street and Ckmstitution 
Avenue. N.W., Washington. D.C. 20551. 

STATUS: Closed. 
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MATTERS TO BE CONSIDERED: 

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

2. Any items carried forward from a 
previously announced meeting. 

COfTTACT PERSON FOR MORE 

information: Mr. Joseph R. Coyne, 
Assistant to the Board. (202) 45Z-3204. 

Dated: July 21.10B1. 

James McAfee, 

Assistant Secrtiary of the Board, 

|S-ii27-at Fikd r-sFai e4t mI 
SajJNO COOE S210-f1-« 


7 

FEDERAL RESERVE SYSTEM: Board of 
Governors. 

TIME AND date: 10 sjn., Wednesday. 

July 29,1081. 

place: Board Building. C Street entrance 
between 20th and 21st Streets. N.W. 
Washington, D.C 20551, 

STATUS: Open. 

MATTtllS TO BE CONStOERiO: 

Summary A;fsnda 

Because of their routine natura. no 
substantive discussion of the following items 




is anticipated. These matters will be voted on 
without discussion unless a member of the 
Board requests that an item be moved to the 
discussioa agenda. 

1. Proposal lo amend Regulation K 
(International Banking Operations) lo Include 
subordinated debt as capital in Edge and 
Agreement corporations. 

2. Proposed amendmenl to Regulation K 
(Intematiooal Banking Operations) to extend 
certain supervisory and reporting 
requirements to fiduciary activities. 

Discussion Agenda 

3. Proposed revision of Regulation C (llama 
Mortgage Disclosure) lo implement the Home 
Mortgage Disclosure Act amendments of 1960 
(Proposed earlier for public comment: Docket 
No.R-8360) 

4. Any Items carried forward from a 
previously announced meeting- 

Note.^Thls meeting will be recorded for 
the benefit of those unable to attend. 
Cassettes will be available for listening in the 
Board's Freedom of Information Office, and 
copies may be ordered for $6 per cassette by 
oaillng (202) 452^3654 or by writing toe 
Freedom of Information OifTloe, Board of 
Governors of the Federal Reserve System, 
Washington, D.C 20551. 

CONTACT PERSON FOR MORE 

information: Mr. Joseph R. Coyne. 
Assistant to the Board: (202) 452-32(H. 


Dated: July 21.1961 
James McAfee, 

Assistant Secretary of the Board. 
pLiias^ FM r-a-ei mi sin) 
aajjNO COOE •iio-ev>« 


8 

national mediation board, 
time and date: 2 P.M., Wednesday, 
August 5.1981. 

PLACE: Board Hearing Room, 8th Floor, 
1425 K Street, N.Wm Washington. D.C 
STATUS: Open. 

MATTERS to BE CONSIDERED: 

(1) Ratification of Boaid actions taken by 
notation voting during the month of July, 1981, 

(2) Other priority matters which may come 
before the B^rd for which notice will be 
given at the earliest practicable time. 

SUPPLEMENTARY INFORMANTION: CopleS 
of the monthly report of the Board*i 
notation voting actions will be available 
from the Executive Secretary's office 
follo%ving the meeting. 

CONTACT PERSON FOR MORE 
^FORMATION: Mr. Rowland K. Quinn, 

Jr^ Executive Secretary, Tel: (202) 523^ 
5020. 

DATE OF NOTICE: July 21,19S1. 
ts-TteMn PiM use •»! 

MUJNe COOE 79as^i>ai 
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DEPARTMENT OF LABOR 

Employment Standards 
Administration, Wage and Hour 
Division 

Minimum Wages for Federai and 
Fedsrally Assisted Construction; 
General Wage Determination 
Decisions 

General wage determination decisions 
of the Secretary of Labor specify, in 
accordance with applicable law and on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, basic hourly wage rates and 
fringe benefit payments whi^ are 
determined to be prevailing for the 
described classes of laborers and 
mechanics employed on construction 
projects of the character and in the 
localities specified therein. 

The determinations In these decisions 
of such prevailing rates and frin^ 
benefits have been made by authority of 
the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3.1931, as amended (46 Stat. 

1494, as amended, 40 li.S.C 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labors 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Sectary of Labor under the Davis- 
Bacon AcL and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor's Orders 12-71 and 15-71 (36 FR 
8755.8756). The prevailing rates and 
fringe benefits determined In these 
decisions shall, in accordance with the 
provisions of the foregoing statutes, 
constitute the minimum wages payable 
on Federal and federally assisted 
construction projects to laborers and 
mechanics of the specified classes 
engaged on contract work of the 
character and in the localities described 
therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C 
553 and not providing for delay in 
effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage 
determination frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest. 

General wage determination decisions 
are effective from their date of 


publicatioo in the Federal Regisler 
without limitalioa as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and S. 
Accordingly, the applicable decisioo 
together with any modifications issued 
subsequent to Its publication date shall 
be made a part of every contract for 
performance of the described work 
within the geographic area indicated as 
required by an applicable F edera l 
prevailing wage law and 29 CFR. Part 5. 
The wage rates contained therein shall 
be the minimum paid under such 
contract by contractors and 
subcontractors on the work. 

Modifications and Supersedeas 
Decisloas to General Wage 
Determination Decisions 

Modifications and supersedeas 
decisions to general wage determination 
decisions are based upon Information 
obtained concerning changes in 
prevailing hourly wage rates and fringe 
benefit payments since the dedsloos 
were issued. 

The determinations of prevailing rates 
and fringe benefits made in the 
modifications and supersedeas 
decisions have been made by authority 
of the Secretary of Labor pursuant to die 
provisions of the Davis-Bacon Act of 
March 3,1931, as amended (46 Stat. 

1494, as amended, 40 U.S.C Z76a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor's 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependient upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act and pursuant to the 
provisions of part 1 of subtitle A of title 
20 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor's orders 13-71 and 15-71 (36 FR 
6755,8756). The prevailing rates and 
fringe benefits determined in foregoing 
general wage determination decisions, 
as hereby modified, and/or superseded 
shall, in accordance with the provisions 
of the foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specifled classes engaged in contract 
work of the character and in the 
localities described therein. 

Modifications and supersedeas 
decisions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 

Any person, organization, or 
governmental agency having an interest 
in the wages determined as prevailing is 


encouraged to submit wage rate 
information for consideration by the 
Department. Further Information and 
self-explanatory forms for the purpose 
of submitting this data may be obtained 
by writing to the U.S. Department of 
Labor, Employment Standards 
Administration. Wage and Hour 
Division, Office of Government Contract 
Wage Standards, Division of 
Government Contract Wage 
Determinations. Washington. D.C 20210. 
The cause for not utilizing the 
rulemaking procedures prescribed in 5 
U.S.C. 553 has been set forth in the 
original General Determination 
Dedsion. 

New Gfloaral Woge Doteftninutkio Derisions 
None 

ModifIcsUons to Geoeral Wage 
DelennimiHon Decisions 

The oumbert of the deciaioos being 
modified and their dates of pubiJeation in the 
Federal Regbler are listed trith each State. 
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Sapersedeas Derisoos to General Wage 
Determinaboo Deriskma 

The mn&berf of the decisloas being 
superseded and their dates of publication in 
the Federal Register are listed with each 
Stele. Supersedeas decision numbers ere in 
parentheses following the numbers of the 
decisions being superseded. 
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as pcorided in the labor standards contract clauses (29 CTR, S.5 

(a)(I)(ii)). 









































38264 


F«dwl Ragislar / Vol. 46, No. 142 / Friday. |uly 24,1981 / Notice* 



8 

Ui 





s . 

wSV 

«M 4m V 


M IW 
M M 8^ 

m 

U WH 

Ji! 

M 

u u*- 

I2I 

4M4M K 

00 5 

At 

«» 

«>u>g 

A C A# 

Ai « A 

181? 

M •M 

^ > m 

c it m 

8S. 

M 

M • 09 
A « » 

^ ti«r» 






































38265 


Fedaral Restulnr / Vol. 40. No. t42 / Friday. |uly 24.1981 / Noticea 


8 ? 


B 


S 

JS 



( 

C U 


W «%« 

m •-< 


« w i 


^ u •» o *»• J* 

ua «£* 0*Z 


0^0 9*^ 


*!Sg* *•«**”—"•5*S«>^2 
*S."l<!3i.2H~ao«23.8Sg 

^*'2SS"88 S2'‘-X2 55-f2-g 
8~l}22f:Sg.5.S5|j,.23f|**|M| 

*ls ^ 8.1? 

2 IsS.C2 Slo S’. « o * jf *2-S 
•3!s5--5ty|!” 18 jfjms* 

S^S.-.SSJ&SSSgS’^'^’SjJS 

Tisi s'l'".. S’S''-2 • n *^8 r* 

>t;;23S2S5S2"i;aoS|-S|2 

w M • iLr^ niHur^u 

■ 23S2'“5s;«.l8 SP«J8.. cst . 

*'Ss|2J-.5"'Ss 5.*S«"3S .fo.l 

2;:58l!?-.Si^2S^*o«5 1/W 

< q q « •»< is a c ^ q,^jb 

pm m O MOZlil O*^ 

a8..&8.:22&.|SS«S!2St«S 

8e82.«9’8oSs2.,SS'SSp^af 

MOO 0»*H Saornv‘0||i>«MWp5 >UO 


S*ffS8,?SS2Sli;S8r3SS8' 

eM-Tua a .H M ^ M M «« ri4 

«< M M cn a a<-* * m a 0 “r ■o o 

J838i!**sS"8“Sf8*?c5‘''’ 

«4 * •ju 8 • xp b 8 8 ■ UX w p e 18 

•» 8 ^ S - S 8 A SS2*'; 2 22 S3 2 fl 



2 . 8 . 


S2 


-• o 

•I 


iZ 

2 : 

S5 

AiTI 
9 M 

o a 

s? 

S“ 

a • 

M 

n 

Ai a 

5 • 

I u 


JE M 

88 


•Bl 

8 

a 


8 

8 




























38266 


Federal Ro^»ter / Vol. 46. No. 142 / Friday. July 24.1981 / Notices 





S 

s 


IB 


I 


Is 

3 c 


% 

• ^ 

U o g <1 


O • ft u 

• « G p 

"S?2-5 
u ** a o _ 

5 ^ 8 *8 ® 8 u i «• 

041 A«*0«OA4»O 

Dl Ai • a » Q«4 

W«DaA •i)r-l«DW 


«w<aaS •Sr-i«gw 
UlfCO 041 G4»« 

» u a o,M u —i E t 

u 1 

! 


C4li«l %Ai»^« 
-wm a u M m d*4> 


»<o o 

£u?« 

4r^ ii S a 9r4 


5 g 


• • 
s* 
: 


b ? & $ u M 

auAiSw-* 5 «H 

904(9 ao A< S 

41 4> S^M • 9 i Q 
uuGawi* u»0 

a a 9 *p *- 5 » J3 ^ u 

« K c Ai A « 

Mac g»*^ a M 
^Ua •CM Adf 

< 3 a*^ a M a a 



i< < 3 3 >M a M a a a 

a MM c 

nuac 10-«UM 6 

wwa'Mr^'S^a m 3 

M > t iO 4^ 

a*M a u i» *5 _ 

m8 ^ mu^ * a 
,,. „M<D*M»u^aaa •m 
■Q«*» 4 r4aMC»^*»>a 

ee^a^Cuaa £ m 

9 aaaoaca m 

004D'MMmhmm««m 6 

a&w OiM o a ot u au v 


opSsil 

l^isiss 


? 

I 

o 

tM 


a 

M 

o 

<M 

I 

«»« 

M 

o 

a 

a 

M 

a 

s; 




I dO 

u 


is 


t-i 

Ai a 

c ^ 

•»« M 

i3 a 

a 

M 

S 

«*“ • 

5*8 

SS3 

:?- 

«ss; 

Jtf M 

‘■8 

• S * 

M<0 

a M 

tU 


m U0- 

82S= 

•M •«• a <** 

Ai <M r4 •<■• 

a *«• ^ 

s:si 

%« a M 

•M fH a 

a u e w 

a 

a a 

r4 is *0 t 
UA-|W> 

<n %4 ^ « 

sne 

Si8.5 































Fodoral Reglttf / Vol. 46. No. 142 / Fridwy, July 24,1961 / Notice*: 3^^ 




















































38268 


Federal Reglatw / Vol. 46. No. 142 / FridajrJulyj4JggW^^^ 



^ ♦ 

m f 


8 

i 

i 

M 

M 

M 

8 


n ft \ _ 

^ tivxtl i>«< o 

5 

Oiii: ■ 

UUMWI 4»lXOe4e> 

tr*5gs«|~-s~ 

• coo 

o (xdkU 

C«OAiM ma^uiA 

«XjO«k«Ute««%4 

a ^ ‘ ^ “ * 


jcr w u •«• ••••^ 

1*li 


X o « •« o » ^ 

a, A u u M u 
M X O V “ 

•^WOOMACCle 
uui> u At M m-^ ^ •* ~ 
i>0 aoo «MA 

{ ^ BTu^ I lire ei If 

S,^u ou 0««Hl 

0>^oac»*M^S 0*2 

eaikei^^OjUAlW M 

a 0£g^)0^M1QJq 

"^r.rTj??s| 

•o C I 


c «o 
*• r 5; ^ 

Lx O 
B u *• M e^ cn> 

• M i 0*^ « x ^ 


•SS^I 


S8uy««i^ * 

a c go 

ilr ^ M ^ i 

ai^'S f o I g 

0r»U%4g0t4Qt« 

tj g I g « I 

8|iei-®sr 

g 5 g « 

.gag g o g 
g X re 


At 

g 

u . 


Si g — 

X g g g * 


•»og-g- firi®* 
uxe^g^g •gg 

AA A tg iJ Lg 4i JS ^ 


t o X g g g ^ o 

9 u g g B • g 

a — o vre g ^ «A g 

te ^ \J X C M U 

• o ••^ c g »-♦ a 

*j ^ g g N 

g 9 C u O 

i« g O eg> g M o 


y w i-T ^ M 

0 ar^ c gx g _ - e 
uogg<— T^g« — 

:fH*j.-sis 

re g are •« ** c g g i 

^re i%«ugdg^ 

s^ssrfr-sfsz 

fp .« i4 u g g 

reu •xc^^— g*— 

— gu gg—gc 

SrSasbjr 

a o^-o X p - « 
g c g I p 0 ^ •« 



I, 


»gi5*««tgCi”< 

tSL eSS^Ii- 

n u Mrd - g 

.^U>eg 

|l84a2S*2tSS| 

ugrf uauu i A#agi 


D I I 

O AA — > 

(i,«-4^ U 


f 

M C 

- g g 

r- A* X 
c g A> 

r? 

9 g g 

Ai g 

M c —• 

fro g 
o at« 

w e^ u 

g t S d 

Kw .«x 

=ll' 

I a g 

At g X 

%« •* U Ai 

^5-3 

««S5 

o 9 a 

%a O —* 


^ g 

S®8 

g Ai u 

C«A4 O 

g 

w ( 

U « 


X g<M 
*- C 0 


ti 

At 

%t O 
m 

A* 

X g 

•r« A« 
• re 

i!« 


re g r4 %e 

- o g o 

AT >0 g g • g X 


-!“■ 

1 o •• 


g 

g 


I -o 


-re MO 


O •— •— 


338.32 
"lava's o 

%4 g g» A g> Y X 
->•09 gg* aXCi— 
M iggc M —X 
A. g g g<- .^ge ^•g 


g 

At 

c 

g 

re 

a 

g 

At ^ 

g o 

g At 

I g 


c 

3 

At 

c 

a 

a 

-s 

g At 
g o g 


g g o 

23^ 


fi 5 i 45 

«—X u g ggg 


M A#<rt g g o ' o • 
At gx ^ •^Att 


iC g 

p: 


::oirE;|U| 

i%« «MX Atf o • g j 


eg,S£ Sg9>g 

Uoi'SMrf'* 


• A u«o 


I 


X 

8 

_ . . g 

g I r« 
« g , > g > 

9 M 

ge o u 


(s: 


^li 

liuo O-IlK 


*Epslli 

^ a'>&r.r>» - * 

^ fits 

iji»- 


, S0 

J 


•5 i 


c 9 


m g 


I 


M g 

> o „ 
g g 

g) <g M 

Ofj V 
M 9 0 

8l2 

•e g ^ 


|28 

«a? 

ui , 
o g w 
•g M g 


l82 

82a 


? 

I 

M 

o 

0 


g5!3 

M >M M 
Ai g O rr 

88^3 

ca^r 

•3 “22 

•^IlS 

M Ai g 

u a 


8 


3®:£ 

3X>.° 

|2ga 

























38269 


Fftdcfal RcgUter / Vol. 46. No. 142 / Friday, |uly 24.1961 / Notices 



S 

•x 



«o • 

0^ m 
«M Ji 
^ % 

Ai tt S 

ilz 

I 6.U 

M 44 ^ 


t Q 


O M. • 6 g 

(-(X« w 

8 m ^jC M 

4* M • 9 O M 

4« o *« V 

g «i w 

« o » 

4* U 44 C 

SZm 

«9 ••il M x« 

44 ^ 0 M 

IT M 44 O C 


I -r3| 




Ji. 

4« Ik 
%i O 

44 M 44 
0 4-4 01 

B“a 

^-1 

M 

•*>M % 

jr y u 

•X M x4 
44 A> O 
44 M 


44 g x4 -^4-4 
M g M M A« M#A 

9 i) 0 44 y 9 g 
O XI jC 44 « O O. 
4H 9 4^ & « O 

o 4# y M 44 
4^ O fl O* 
•« 44 D M u O I 

C 0 4-4 w 

4 U JO «x 4-4 

O.Jf O 44 i» * 

o o X. i 

44 M «4 x4 *4 «« 

*S2£S{ J. 

g,»x y 44 o <• 

5 O 44 *4 M 


S^l** 


2 m M o 44 9 « 

— ^ #-4 «4 44 < 

COM 44*4 *4^«h Mg n 
•xJCoMm mi>o**«c 

4-« •MCt|MM4444*00«xl 

g»4r CM ^ ^ 

M g M 44 «• a Ac 4« «• •« 

44M4:U44lM04««xxS« 

*0 XI g awMw4Ma..^g4 

...sss?''S3r?w 

MO Ae<0«^44M «4«i^O( 

S M o 4M w M &AC > 

•-4rA«r44^ a U 4« a 

44 M o A 9 9 P ♦ Aaa-. 

U>44 AMOu£a» 4M 

0**K X444W XIM 

'.sat'j-w* “ 


J* 44 
I 44 £l 

• o g ^ 


44 o n 

44 M 


p«'ge«gg^£S& 

6o44Q0944KHg«g 

&.o|«IL-gp--g 


44 M ? 

( 44 g 4 

o r 


8 
«U'*A 
AX 

M 

rAiS M 

44 > 

rru 

Fs 

AP M ♦ 

a M 

M4 >4 M« 

«r 9 a 

as;2 

■a 

84-^2 Ml 

«>> U-J 


‘’S, 


•Si 


Isra 

ua o3 

AiM^A a 

6 


>Ai Ai 

a 'H 

M44 U *0 

Mo^ a 

l«v’ 


*3 

K 


'4 

ii 

ii. 

hi 

g •« 

•853 

111. 

IW 

3m-:: 

Z • MW 
5 MOW 

jlj2 

ruB 












































DBCISIOW T90. M0ei«40€3 lOECfSIOW HO. WO81-4063 


8B270 


Fodofl Ragltter / Vol. 46, No. 142 / Friday. |uly 24,1081 / Wotji^ 


I 

" I 


I 




« 

• ♦ 1 », 

1 

r 

1 

« 

1 

1 

1 

M 

f 

m. 


» M * 


ft 

ft 

OE 

. • 

S 

• 

^ f 

ill 

r4 

m * 

ft 

M 

ft 


» • « 

SI!-Si 


o U «H 




O <k 
V “ 

s 

ts 

o « 

u 


ii 

M ^ 

II 




S 



I 


. i» U » U 

jir 4r o a 1 O 
u m ^ oAi. 
o9«oo«c« 

•rt U || K r4 <*4 M 
% i) ^ i» MM ft 

^ ‘-5 .s?!- 


o 

•fn _ 

JD 

ii' u fp ft 

••4 o c M a e ■ 

251SL'S 

s-s-a-iPp 

85&1-S 


c‘8 


lehfiie 



CM ft 

* U *•<0 

ft MM 

P, •« M 

aft JB O M UMO 
sj ft U ^ ft ft Ji^o 

I M J3 ft M O M 

ft ft p y o h 

sss^Suw-ss 

i-5*3~a~s2 

^*i5asss? 

ft N ft ft 6 Jo K 

M M 0 CM C c » 

jj8--3ci!«aj 


.2^2 


M p ft a 



ft /: M ft c 





























































DCCISlCqt BO. WO >1-4063 7 


38272 


F«dera^egl»lw^VolM6^Io^4^^Fir|day^ul^4^98^^Not|ce8 



10 

8 » 


•i 




































P6der«^e^i|e^^Vor^6^Ia^4^^r|d«^jJul2^4^1881^^Iotice8 




W •< M »• 


«e 

ti 


t . 

s =$ 
2.- 


0 o 

6 t3 * S 

u ^ 

^ii^ 

C * ly 

liis 


s 

? 


M 

’S'; ?5 


*8J 

I 

O 


li 


•o 

i 

' ti 


?? 




C <■ « w • 

Sr i. 2S 
€3 S»?3-5 

•AiJfU 

3 i • •• ci3 
•« « it aM c u o u 

i4 M a « o o it 

• <M u U wfc* o»«^ 

2 • e «••a w 
qm ^ m M ^ «M 
iJ coJuit^^o 

•% « q u MHW 
^ C » *% f 


•1 

f 


S 

s 

8 

M 

M 

§ 


£ 

* 

1 

Iri 

.08 

j 


1 

i 

s ss 

• • A 

piA P >4 A^ 

ft 

ii 

s 

r« io 

• • A 

Jii 

S S 8 

A A A 

o o ^ 

A^ MM 

-£- 


^i-i 


l^l ill 


U-«4 |« 

O J 


S!i 

«p« M *H 

4« *t 5 ) e II « 

•--"It. 

21 




«J M i 
•O •% • O < 

tWaSSS § 

3'"|S-5v*’ 

s i s • kS* jiS 5 

• » » «i i X < 

!• f 



« M 
• W 

M m 

Is 

^ u m 
I o /: 

• IM 4i 

it S li 
u <« tl 

^ lA ^ 
A-t O O 


« « 

U M Q» 

« 

2 w o 

^13 

^ M • 

fD*J* A# 
II *<4 

in 

^ IP fr 

« 0( 

§f s 


til 

■S AA 


! 

I: 


s?-: 

♦» 0 lo 

sjS 

•w}5 

TS- 

<U tM M 

0 • it 

l|i 

ni 

U M 
M iHAt 

oi;. 

IM S nj 

m u 

«>H « 

lil 

•«4 

M At U 

III 


* -PA -A 

i At«4 


S8| 

%4 49 D 

33?i 

vimSZIp 
* &S|W 

s« « 

D • • w 
































TO. 2 IDCCISIOIC wo. 


38274 


FW«ni|^e^2te^M^oK^6j^Na^4^JFrida^Julj^4j^98W^^ 



m lu M 

^ a e > o 
m f — c<M 

o m p <m m 

-4 Ai «| g «4 

C tkU • 

* ** • l-v 

«o c •« i 9 u « 

i’lPll 


rfsiHs 

O M M U 

U A, • »% o» 

O M u •« «• 

H # u •« 

Jtf *H H O M il 

StssHlI 

44 « MiOA • U 



D MM 

affw"*—-- 


£:».s:s; 


tf Hi o p D D 

if38882££S 8888:!£" 

g0-oo» ooSu 


52 


oo 







































Federal RegUter / Vol. 46. No. 142 / Friday, July 24.1961 / Notices 


3827S 


i 


o 

I 

•-4 

09 

8 

S 

B 

V) 

li« 






N il 

fr. 


» •* 
w • Jf 

M O 

0 <D O 9 

or «i « i w 
» « i« ^ 


~ TISw i! 

« <b «i ^ 

•• If (iC ja 

o trx: i 9 ^<5 ^ i 

4*y7o«DW9«iC^ 

S O' ■ *9 if ^ I w 

I 4 e 10 4i 0 0 

■ « e u to ttM to & to 
£•04 u 0.01 fi e*o m 
tototoOOl 
C4fOto4» oOtoitoto 
« X» j 5 «l to to<Q a OM 

tototoO ■!»% 

Q*»*««gbStol2«*5iQ, ^ toto OfCC 

o'^cfoo'^lfoo Sw&cwic 
A«Qr«oaO. -toCtoO totoOOIIilio* 
MXwO 90 r-IVH'Oir 

9^ to to X1I9 - x.^ 3 

^U9*%4^99«D U<to 
^ 9 totoNtoi 99 Mto 
96to 099 
9 ^•5 ■ u a9 ” 7 9 

•«.»e 9 to Ot ■ 

*•90999999 ftto 
to to to to jv &0.*to 9 JU 
9 9 a9 0 SO Jtf a9 
«•«(•» 9 to<toto go 
9 Mto Uto to 55 »% 

pgS&|"S| 


9 •to 


i-SS. 

C /) to 9 9 9 9— 9*0 

9 9toto 999U>to 
••09-49 0 »JC f _ 9 
totoi)jd9<9«g £ 

i 90 U U9 «Q9*« 
^ to to^to O -4 to 9 O tl to 
9 to ao to^o 9 9 a9 
to 9 to 9 i 

- ^ Kw 9 toM 0-6 
1 to «0 9 <0 •to .to Q, 
bto9 toCC9 


'll! 


aM - 9 « 9 to m 

U^;>949 969 

•to 9 4 ; - 9 

— wto — o to'to to9 
9 e O to 
9 i C O 

-099l9« 9 

9 to a«to JS f>« 9 

afi.«S p 

tog iM - s 0 

9 0 9 toX 9 9 

So 9-9 to9-C 

i.t;s. 07 ^ssz 

, S^.'C^S .S?S| 

to^ -999«i 

99<OCtotod{4to 

8s2*S«.|fi? 

0 0.-4 e 9 a A o u •*« 
to0999 •••UOX 
« aitotoW 99 

^*2S"'S 

^ 9 a-« - O 9 ato -e 

•tovto I ^ to a to a«M 

^ a'to'^ 9 9 • i 

•to**^»*to99»* 
9«4999 H Uto 
to99CtotoOO O 


9 i9*toM999<to* 

“ X O to4 


e 

_ 9 
9 ■ 


t A>9Xi|<9to «to-4 

• Hae90- 99 

to-9 toOXMl eto 
mM to9*-9C to —9 

5 99toX*to -99e^4i 
•n -« e 9 X 9 V a*to O 
a9x9 9gB.« f«4 to 
7o44to to S so 9 toiO 
9^ u ao a«^ 


^ . •to0'9to^ • 4J 

4-4 u •jB a ^9 

•to 9opiatototo9 


c 

' a 


01 - to 

9 n -*0 


c to 9 «to 9fto to 


21lc«55S<§l 6--— 

0*M li O • to to H 
































PK^stow laecistcw wa. wo<i- 


38276 


Federal RegUter / Vol. 46, No. 142 / Friday, July 24,1981 / Notlcca 



i V 
C’ -■ ; 


» , J 



I 




































Foderol RcgUter / Vol. 40, No. 142 / Friday. |uly 24.1961 / Notices_38277 


i 

s 

s 

S 

a 





































I 


38278 Federal Reitoter / Vol. 46. No. 142 / Friday. July 24,1981 / Notices 




j!?-: 

4/ 0 m 

6*0 % 

M M 

Ji m\L 

» u 

«r« « 

•wR 

^2- 

2-| 

•1^" 

‘UK 

u u 

sag 

S'! « 

g «M «i\| 
il M 

•P« « « 

^ HM-fi 

ilil 

1 

M S « r 
« or 

ai ax <« 

i; 

• 

M <M « ^ 

O •a-H 

t S*'^ 

^ ^X-oJ. 

u 44 0 

44 *0 ••4 

81 «Q w««4 atid 

5 i*ir 

** 

; SSs3 




































Friday 

July 24, 1981 


Part III 

Department of 
Health and Human 
Services 

Office of the Secretary 
Office of Family Assistance 
Office of Child Support Enforcement 
Office of Human Development Services 
Health Care Financing Administration 


Equipment Acquired Under Public 
Assistance Programs 
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DEPARTiyiENT OF HEALTH AND 
HUMAN SERVICES 

Office of the Secretary 

Office of Family Aasistance 

Office of Child Support Enforcement 

Office of Hunuin Development 
Servicea 

45 CFR Parts 95. 205.304.1392. 1393. 
and 1396 

Equipment Acquired Under Public 
Assistance Programs 

AOCMCV: Department of Health and 

Human Services (HHS). 

action: Notice of proposed rule making. 

summary: This proposed rule would 
revise and consolidate current HHS 
regulations concerning Federal financial 
participation in the cost of equipment 
under HHS supported public assistance 
programs. The proposed rule would also 
revise and consolidate current 
regulations on the management and 
disposition of equipment under these 
programs. 

The proposed rule would permit State 
public assistance agencies to expense 
most of their equipment at the time of 
purchase rather than depreciating the 
equipment over its useful life as required 
by the current regulations. This change 
would allow these agencies to claim 
Federal financial participation in the 
cost of the eqtiipment at an earlier dote 
than under the current regulations and 
would simplify the accounting 
requirements associated with the 
equipment 

Because of the long-term nature of the 
programs involved, the total Federal 
reimbursement under either the 
proposed rule or the current regulation 
would be approximately the same. 
Accordingly, we are proposing this 
simplified i^e since there is no apparent 
benefit to the Federal Government or 
State agencies from the use of the more 
complicated current requirements. 

DATE: Comments must be received on or 
before September 22,1981. 

ADDRESS: Interested parties are invited 
to submit written data, views, or 
comments on the proposed regulations 
to the Director. Office of Grant and 
Contract Financial Management. Office 
of Grants and Procurement. Office of the 
Assistant Secretary for Management 
and Budget. U.S. Department of Health 
and Human Services. Room S33H. 

Hubert H. Humphrey Building. 200 
Independence Avenue. SW., 
Washington. D.C 20201. 


Comments will be available for public 
inspection at the above address Monday 
through Friday from 9:00 a.m. to 5:30 
p.m. 

FDR FURTHER INFORMATION CONTACT: 
Edward M. Tracy (202) 75S-7633. 
SUPPLEMENTARY INFORMATION: This 
proposed rule would revise and 
consolidate regulations curr ently found 
in the following sections: 45 CFR 95.641. 
205.16a 304.24.1392.66. 1393.92,1396.93 
and 42 CFR 433.35 concerning Federal 
rmancial participation in the cost of 
equipment under HHS supported public 
assistance programs and the 
management and disposition of 
equipment whose costs are charged to 
these programs. The regulations 
implementing the new Title IV-E to the 
Sodal Security Act. Federal Payments 
for Foster Care and Adoption 
Assistance, will include this provision 
when the regulations are published in 
final. The proposed rule would: 

(a) Allow a State agency to expense 
an item of equipment having an 
acquistion cost of $25.CMX) or less, except 
under specified circumstances: 

(b) Eliminate the multiple 
capitalization levels prescribed in the 
current regulations: 

(c) Clarify the circumstances under 
which equipment would be subfect to 
the property rules in Subpart O of 45 
CFR Part 74; 

(d) Establish requirements concerning 
the management and disposition of 
equipment which is not subject to 
Subpart O of 45 CFR Part 74; and 

(e) Clarify the relationship between 
Subpart F (Automatic Data Processing 
Equipment and services) of 45 CFR Part 
95 and the new subpart G of Part 95 
being proposed today. 

Tl^ proposed rule would permit State 
public assistance agencies to expense 
most of their equipment at the time of 
purchase rather than depredating the 
equipment over its useful life as required 
by tl^ current regulations. This change 
would allow these agencies to claim 
Federal financial participation in the 
cost of the equipment at an earlier date 
than under the current regulations and 
would simplify the accounting 
requirements assodated with the 
equipment. The proposed $25,000 
capitalization level is designed to 
remove the vast majority of equipment 
purchases from the depredation 
requirement Because of the long-term 
nature of the programs involved, the 
total Federal reimbursement under 
either the proposed rule or the current 
regulation would be approximately the 
same. Accordingly, we are proposing 
this simplified rule since there Is no 
apparent benefit to the Federal 


Government or State agencies from the 
use of the more complicated current 
requirements. 

The definitions and terminology 
contained in the proposed rule are 
consistent with the Department's 
general rules contained in Subpart O of 
45 CFR Part 74. The proposed rule 
eliminates the references found in 
current regulations (45 CFR 205.16a 
304.24 and 42 CFR 433.35) to the "book 
value** and "amount expended" as the 
basis for computing the acquisition cost 
of a piece of replacement equipment by 
making the definition of acquistion cost 
consistent with that found in Subpart O. 

The Department has determined that 
this is not a major rule as defined in 
Executive Order 12291. Pursuant to the 
provisions of 5 U.S.C. Section 605(b). I 
hereby certify that this rule will not 
have a significant economic impact on a 
substantial number of small entities. 

Dated: |uly 1.1981. 

Rkhard S. Schwelker. 

Secretary of Health and Human Services. 

Accordingly, it is proposed to amend 
45 CFR Subtitle A and chapters 11. IlL 
and XIll as follows: 

PART 205—GENERAL 
ADMINISTRATION—PUBLIC 
ASSISTANCE PROGRAMS 

A. 45 CFR 205.160 is revised to read as 
follows: 

4 205.160 Equipment—federal financial 
particiiMition. 

Claims for Federal financial 
participation in the cost of equipment 
for the cash assistance programs under 
Titles L IV-A. X. XIV. XVI (AABD) and 
for the separate administrative unit 
established under Section 402(a)(19)(G) 
of the Social Security Act are to be 
determined in accordance with Subpart 
G of 45 CFR Part 95. Requirements 
concerning the management and 
disposition of equipment under these 
Titles are also prescribed in Subpart G 
of 45 CFR Part 95. 

PART 304—FEDERAL FINANCIAL 
PARTICIPATION 

B. 45 CFR 304.24 is revised to read as 
follows: 

4 304.24 Equipment—Federal financial 
participation. 

Claims for Federal financial 
participation in the cost of equipment 
under the Child Support Enforcement 
Program are to be determined in 
accordance with Subpart G of 45 CFR 
Part 95. Requirements concerning the 
management and disposition of 
equipment under the Child Support 
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Rnforcement Program are also 
prescribed in Subpart G of 45 CFR Part 
95. 

PART 1392—SERVICE PROGRAM FOR 
FAMILIES AND CHILDREN; TITLE IV: 
PARTS A AND B OF SOCIAL 
SECURITY ACT 

C 45 CFR 1392.06 for the Title IV-B 
Child Welfare Services Program and the 
Title IV-A Services Program in the 
Territories is revised to read as follows: 

§ 1392.66 Equipment—Federal financial 
participation. ^ 

Claims for Federal financial 
participation in the cost of equipment 
under the Child Welfare Services 
Program and the Services Program in the 
Territories are to be determined in 
accordance with Subpart C of 45 CFR 
Part 95. Requirements concerning the 
management and disposition of 
equipment under the these programs are 
also prescribed in Subpart G of 45 CFR 
Part 95. 

PART 1393—SERVICE PROGRAMS 
FOR AGED, BLIND. OR DISABLED 
PERSONS: TITLES I, X, XIV, AND XVI 
(AABD) OF THE SOCIAL SECURITY 
ACT 

D. 45 CFR 1393.92 for the Services 
Programs under Titles L X. XIV and XVI 
(AABD) in the Territories is revised to 
read as follows: 

1393.92 } Equipment—Federal financial 
participation. 

Claims for Federal financial 
participation in the cost of equipment 
for the Services Programs under Titles I. 
X. XIV and XVI (AABD) In the 
Territories are to be determined in 
accordance with Subpart G of 45 CFR 
Part 95. Requirements concerning the 
management and disposition of 
equipment under these programs are 
also prescribed in Subpart G of 45 CFR 
Part 95. 

PART 1396—SOCIAL SERVICES 
PROGRAMS FOR INDIVIDUAIS AND 
FAMILIES: TITLE XX OF THE SOCIAL 
SECURITY ACT 

E. 45 CFR 1396.93 for the Title XX. 
Social Services Program is revised to 
read as follows: 

S 1393.93 Equipment—Fedafal financial 
participation. 

Claims for Federal financial 
participation in the cost of equipment 
for the Social Services Program under 
Title XX are to be determined in 
accordance with Subpart G of 45 CFR 
Part 95. Requirements concerning the 
management and disposition of 
equipment under this program are also 


prescribed in Subpart G of 45 CFR Part 
95. 


PART 95—GENERAL 
ADMINISTRATION—GRANT 
PROGRAMS (PUBLIC ASSISTANCE 
AND MEDICAL ASSISTANCE) 

F. 45 CFR 95.641 is revised to read as 
follows: 

i 95.641 Exemption from Subpart 0 of tNa 
part 

The capitalization and depreciation 
provisions of Subpart G of this Part do 
not apply to ADP equipment provided 
the Department approves the ADP 
equipment purchase and approves the 
expensing of the equipment The 
equipment management and equipment 
disposition provisions of Subpart G of 
this Part do apply to ADP equipment 

G. 45 CFR Part 95 is amended by 
adding a new Subpart G to read as 
follows: 

Subpart Q—Equipment Acquired Under 
Public Assistance Programs 

Sec. 

95.701 Purpose and scope of subpart 
95.703 Definitions. 

95.705 Equipment costs—Federal finandal 
participation. 

95.707 Equipment management and 
disposition. 

Authority: Sec. 1102.49 Stat. 647.42 US.C 
1302. 

Subpart G—Equipment Acquired 
Under Public As8i8tar>ce Programs. 

{ 95.701 Purpose and scope of subpart 

(a) This subpart prescribes 
requirements concerning the 
computation of claims for Federal 
financial participation in the cost of 
equipment under public assistance 
programs. This subpart also prescribes 
requirements for the managment and 
disposition of equipment whose costs 
are claimed for Federal financial 
participation under these programs. 

(b) This subpart applies to equipment 
purchased by State agencies (as defined 
in i 95.703) and to equipment purchased 
under service agreements with other 
State agencies and under cost-type 
contracts. 

S 95.703 Dsflnltions. 

As used in this subpart: ''Acquisition 
cost** of an item of purchased equipment 
means the net invoice price of the 
equipmenL including the cost of 
modifications, attachments, accessories, 
or auxiliary apparatus necessary to 
make the equipment usable for the 
purpose for which it was acquired. 

Other charges such as the cost of 
installation, transportation, taxes, duty 
or protective intransit insurance shall be 


included in or excluded from the unit 
acquisition cost in accordance with the 
regular accounting practices of the 
organization purchasing the equipmenL 
If the item is acquired by trading in 
another Item and pa 3 ring an additional 
amount. **acquisiUon cost** means the 
amount received for trade-in plus the 
additional outlay. 

*'Equipmenf * means an article of 
tangible personal property that has a 
useful life of more than two years and 
an acquisition cost of $500 or more. Any 
recipient may use its own definition of 
equipment, if its definition would at 
least include all items of equipment as 
defined here. 

“Public Assistance Programs" means 
programs authorized by Titles I, IV-A, 
IV-B, IV-C IV-D. IV-E, X. XIV. XVI 
(AABD). XIX and XX of the Social 
Security Act. and programs authorized 
by the Immigration and Nationality Act 
as amended by the Refugee Act of 1980 
(Pub. L 90-212). 

“State Agency" means the Slate 
agency administering a public 
assistance program(8). 'lliis terra 
includes local government public 
assistance agencies which administer 
public assistance programs under a 
State supervised system and the State 
agencies which supervise the local 
agencies. 

{ 95.705 Equipment costs—Federal 
financial participation. 

(a) General mh. In computing claims 
for Federal financial participation, 
equipment having a unit acquisition cost 
of $25,000 or less may be expensed or 
depreciated, at the option of the State 
agency. Equipment having a unit 
acquisition cost of more than $25,000 
shall be depreciated. For purposes of 
this section, the term "depreciate" also 
includes use allowances computed in 
accordance with the cost principles 
precribed in Subpart Q of 45 CFR Part 
74. 

(b) Exceptions, (1) Equipment 
purchased under service agreements 
with other State agencies and under 
cost-type contracts shall be depreciated. 
However, equipment having a unit 
acquisition cost of $25,000 or less may 
be expensed if (a) the State agency 
approved the expensing of the item, and 
(b) the contract or service agreement 
requires that the equipment or its 
residual value be transferred to the 
Slate agency when the equipment is no 
longer needed to carry out the work 
under the contract or service agreement. 

(2) ADP equipment having an 
acquisition cost in excess of $25,000 may 
be expensed if expensing of the 
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equipment is approved under Subpart F 
of thlf Part 

{ 95.707 Equlpmant managemant and 
dlspoattion. 

(a) An item of equipment is subject to 
the property rules in Subpart O of 45 
CFR Part 74 if the item was expensed 
and if the total cost of the item was 
claimed and accepted for Federal 
Hnancial participation as a direct cost 
under a single program or program 
activity. These rules also Opply to ADP 
equipment where the State agency was 
permitted to expense the equipment 
under Subpart F of this Part 

(b) Other items of equipment whose 
costs are claimed for Federal financial 
partidoation (i.e.. equipment that is 
capitalized and depredated or is 
expensed and charged to more than one 
program) are not subject to the spedGc 
requirements in Subpart O of 45 CFR 
Part 74. However, the State agency is 
responsible for adequately managing the 
equipment, maintaining records on the 
equipment and taking periodic physical 
inventories. Physical inventories may be 
made on the basis of statistical 
sampling. The following requirements 
apply to the disposition of this 
equipment: 

(1) If the equipment was expensed 
and is later sold, the proceeds of the 
sale shall be credited to current 
expenditures in approximate proportion 
to the distribution of the equipment's 
costs. 

(2) if the equipment was expensed 
and is later transferred to an activity 
which Is not involved in the 
performance of programs currently or 
previously funded by the Federal 
Government, an amount equal to the fair 
market value of the Equipment on the 
date of the transfer shall be credited to 
current expenditures in approximate 
proportion to the distribution of the 
equipment's costs. 

(3) If the equipment was expensed 
and is later traded in on other 
equipment, claims for Federal financial 
participation in the costs of replacement 
equipment shall be limited to the 
additional outlay. 

(4) If the equipment was depreciated, 
any gain or loss on the disposition of the 
equipment shall be treated as a 
decrease or an increase to the 
depreciation expense of the period In 
which the disposition takes place. This 


provision does not apply to equipment 
whose costs were claimed for Federal 
financial participation through use 
allowances. 

fFS Doc nM f-tym. omt 
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Health Care Financing Administration 
42 CFR Part 433 

Equipment Acquired Under Public 
Assistance Programs 

AOSNCV: Health Care Financing 
Administration. Department of Health 
and Human Services (HHS). 
actiom: Notice of proposed rule making. 

SUMMAHy: This proposed rule would 
revise current regulations concerning 
Federal financial participation in the 
cost of equipment under the Medicaid 
Program (Title XIX of the Social Security 
Act). The proposed rule would also 
revise current reflations on the 
management and disposition of 
equipment under the Program. 

The proposed rule would permit State 
public assistance agencies to expense 
most of their equipment at the time of 
purchase rather than depreciating the 
equipment over its useful life as required 
by the current regulations. This change 
would allow these agencies to claim 
Federal financial participation in the 
cost of the equipment at an earlier date 
than under the current regulations and 
would simplify the accounting 
requirements associated with the 
equipment 

Because of the long-term nature of the 
programs involved, the total Federal 
reimbursement under either the 
proposed rule or the current regulation 
would be approximately the same. 
Accordingly, we are proposing this 
simplified rule since there is no apparent 
beneGt to the Federal Government or 
State agencies from the use of the more 
complicated current requirements. 
date: Comments must be received on or 
before September 22.1961. 

AOOIIE8S: interested parties are invited 
to submit written data, views, or 
comments on the proposed regulations 
to the Director. Office of Grant and 
Contract Financial Management. OfGce 
of Grants and Procurement O^ce of the 
Assistant Secretary for Management 


and Budget. U.S. Department of Health 
and Human Services. Room 553H. 

Hubert H. Humphrey Building. 200 
Independence Avenue. S.W., 
Washington. D.C. 20201. 

Comments will be available for public 
inspection at the above address Monday 
through Friday from 9:00 a.m. to 5:30 
p.m. 

FOn FURTHER INFORMATION CONTACT: 
Edward M. Tracy (202) 755-7633. 

SUPPLEMENTARY INFORMATION: By 
concurrent notice published also in Part 
III of this issue of the Federal Register. 
HHS is proposing to revise and 
consolidate its current regulations 
concerning Federal financial 
participation in the cost of equipment 
under public assistance programs 
supported by the Department. The 
proposed rule would also revise and 
consolidate current regulations on the 
management and disposition of 
equipment under these programs. 
Supplementary information on the 
proposed rule is provided in the 
concurrent Notice. 

The Department has determined that 
this is not a major rule as defined in 
Executive Order 12291. Pursuant to the 
provisions of 5 USC Section 605(b), 1 
hereby certify that this rule will not 
have a signiGcant economic impact on a 
substantial number of small entities. 

Dated’ July 2.1981. 

Richard 8. Schweiker. 

Secretary of Health arid Human Services, 

Accordingly, it is proposed to amend 
42 CFR Part 433 as follows: 

PART 433—STATE FISCAL 
ADMINISTRATION 

42 CFR 433.35 is revised to read as 
follows: 

i 433.35 Equipment—federal financial 
participation. 

Claims for Federal Gnanclal 
participation in the cost of equipment 
under the Medicaid Program are 
determined in accordance with Subpart 
C of 45 CFR Part 95. Requirements 
concerning the management and 
disposition of equipment under the 
Medicaid Program are also prescribed in 
Subpart G of 45 CFR Part 95. 
ire Doc. ti-^rsrPiiod ms *m\ 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Public Health Service 

Food and Drug AdminletratJon 

(Docket No. 7SF-C3S5] 

Aspartame: Commissioner's Fln^ 
Decision 

agency: Food and Drug Administration. 
ACTION: Notice: final decision following 
a hearing before a public board of 
inquiry. 

SUMMANY: The Commissioner of Food 
and Drugs is issuing his Final Decision 
concerning the food additive petition for 
the nutritive sweetener aspartame 
submitted by G. D. Searle & Co. The 
Commissioner has determined that 
aspartame has been shown to be safe 
for its proposed uses as a food additive 
and is approving the petition. 
Specificaily, the Commissioner finds 
that the available data establish that 
there is a reasonable certainty that 
human consumption of aspartame: (1) At 
projected consumption levels, will not 
pose a risk of brain damage resulting in 
mental retardation, endocrine 
disfunction, or both: and (2) will not 
cause brain tumors. Accordingly, the 
Initial Decision of the Public Board of 
Inquiry is affirmed in part and reversed 
in part, as modified and supplemented 
herein. 

EFFECTIVE DATE October 22.1961. 
ADDRESS: The transcript of the hearing, 
evidence submitted, and all other 
documents listed in this decision may be 
seen in the Dockets Management Branch 
(formerly the Hearing Clerk's office) 
(HFA-305). Food and Drug 
Administration. Rm. 4-62, 5600 Fishers 
Lane. Rockville. MD 20857. from 9 a.m. 
to 4 p.m.. Monday through Friday, 

FOR FURTHER INFORMATION CONTACT: 
Ted Herman. Regulations Policy Staff 
(HFC-10), Food and Drug 
Administration, 5600 Fishers Lane. 
Rockville. MD 20857. 301-445-3480. 
SUPPtEMENTARY INFORMATION: The 
purpose of this proceeding has been to 
decide whether aspartame has been 
shown to be safe under section 409 of 
the Federal Food. Drug, and Cosmetic 
Act (the act) (21 U.S.C 348). 

1. Introduction 
A. The Pwduct 

Aspartame [L-aspartyl-L- 
phenylalanine methyl ester] is a 
dipeptide composed primarily of two 
amino acids, phenylalanine and aspartic 
acid. These, along with other amino 
acids, are normal constituents of protein 


foods consumed as part of any healthful 
diet. When phenylalanine and aspartic 
add are combined in a certain way to 
form aspartame, they produce an 
intensely sweet tasting substance, 
approximately 180 times as sweet as 
sucrose. Accordingly, at a sugar 
substitute, the amount of aspartame 
needed to produce the same degree of 
sweetness is substantially reduced, as 
will be the resulting calories. 

Aspartame does oreak down 
spontaneously to diketopiperazine 
(DKP). If present in largo amounts, DKP 
can make aspartame lose its sweetness. 
Under the uses approved in this 
decision, however, DKP normally 
comprises lcs4 than 2% of the final 
aspartame product which does not 
detract from the product's sweet tastes. 

B. Historical Chronology 

1. Initial FDA Approval Aspartame 
was discovered and formulated by G. D. 
Searle & Co. (Searle). Skokie. 111. As the 
law requires for all food additives. 

Searle petitioned the Food and Drug 
Administration (FDA) for approval to 
market ospartame as a sweetenina agent 
in certain foods (38 FR 5921, March 5, 

1973) . Searle*s petition contained 
voluminous amounts of data purporting 
to establish the safety of aspartame. 

On July 26,1974. FDA approved 
Searle's petition and issued a regulation 
authorizing the use of aspartame in 
certain fo<^ and for certain 
technological purposes (39 FR 27317; 
correction notice, 39 FR 34520, Sept. 26, 

1974) . Tha t regulation became codified 
in 21 CFR 172.804. Aspartame was 
specifically approved for use as a 
sweetener In the following foods: 

a. Dry. frire-flowing sugar substitutes 
for table use (not to include use in 
cooking) in package units, not to exceed 
the sweetening equivalent of 2 
teaspoonfuls of sugar. 

b. Sugar substitute tablets for 
sweetening hot beverages, including 
coffee and tea. 

c. Cold breakfast cereals. 

d. Chewing gum. 

e. Dry bases for (i) Beverages; (ii) 
instant coffee and tea: (tii) gelatins, 
puddings and fillings: and (iv) dairy 
products and toppings. In chewing gum. 
aspartame was also approved for use as 
a flavor enhancer in addition to use as a 
sweetener. 

This approval had three conditions 
regarding rinal product labeling. First, 
the label of any food containing 
aspartame was required to bear the 
following statement: 

"PHENYLKETONURICS; CONTAINS 
PHFJ^YLALANINE.** This requirement 
was designed to alert persons who, 
because of specific health reasons, need 


to restrict carefully their phenylalanine 
intake (just as diaDetics need to restrict 
their sugar intake). The second 
condition for approval was that when 
aspartame was to be used as a tabletop 
sweetener. Its label was required to bear 
instructions not to use aspartame in 
cooking or baking. This is because 
aspartame breaks down to DKP when 
exposed to prolonged hesL with a 
consequent loss of sweetness. Finally, if 
a food containing aspartame purported 
to be. or was represented, for special . 
dietary uses, as might be expected of a 
low calorie product, it was required to 
be labeled in compliance with FDA's 
special dietary fo^ regulations (21 • 
CFR Part 105). 

2. Objections to FDA Approval As 
permitted by law (21 U.S.C. 348(0(1))« 
two parties formally objected to the 
regulation on safety grounds and 
requested a formal evidentiary hearing 
(21 CFR Part 12), These parties were 
John W. Olney, M.D.. and jointly, James 
S. Turner. Esq., and Label Inc (L^al 
Action for Buyers* Education and 
Labeling). Dr. Olney, then as Associate 
Professor of Psychiatry at the 
Washington University School of 
Medicine. St. Louis, Mo. (now 
Professsor), had performed research In 
animals regarding the toxic effects on 
the brain of certain Amino acids, 
including aspartic acid. Mr. Turner, a 

law>’er, represented himself and Label, 
Inc, a consumer^orienied group 
concerned about the regulation of 
chemicals in foods. Both parties 
objected primarily to the use of 
aspartame by children, asserting that 
the product might cause brain d^age 
resulting in mental retardation, 
endocrine dysfunction, or both. 

These parties later waived their right 
to a formal evidentiary hearing 
conditioned upon the establishment of a 
Public Board of Inquiry ("Board") 
consisting of three qualified scientists 
from outside the agency (21 CFR Part 
13), This would be the first time FDA 
had ever used this alternative 
procedure. Searle agreed to delay 
marketing of aspartame temporarily, 
pending resolution of the safety 
questions. 

3. Audit of Searle Studies. Before a 
Board could be convened, preliminary 
results from an audit of the records of 
certain animal studies conducted by or 
for Searle. including studies on 
aspartame, indicated a need for a 
comprehensive review of the 
authenticity of the aspartame research 
data. As a result, pursuant to 21 U.S.C, 
34d(e), FDA formally stayed the 
regulation authorizing the marketing of 
aspartame (40 FR 56907, Dec. 5.1975). 
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Wilh the knowledge and approval of 
Searle, the aspartame data in 15 pivotal 
studies were thoroughly audited to 
determine 4helr authenticity. Three of 
these studies were audited by FDA and 
12 by the Universities Associated for 
Research and Education in Pathology, 
Inc. (UAREP). This was a massive 
undertaking and took over two years to 
complete. UAREP concluded that the 
studies were authentic and. on 
December 13.1978, submitted its 1,002 
page report to FDA (Vols. 110, 111 and 
112).* * Tlio agency agreed wilh UAREP 
that those 12 studies, as well as the 
three studies which it had reviewed, 
were indeed authentia FDA then turned 
its attention to arranging the public 
hearing. 

4. Establishment of Public Board of 
Inquiry 

Dr. Olney, Searle, and FDA*s Bureau 
of Foods (the Bureau) all submitted 
nominees for Board membership to then 
Acting Commissioner Sherwin Gardner 
who chose the following panel* Walle |. 
It. Nauta. M.D.. Ph. D., Institute 
Professor, Department of Psychology 
and Brain Science, Massachusetts 
Institute of Technology; Peter |. Lampert 
M.D.. Professor and Chairman, 
Department of Pathology, University of 
California (San Diego); and Vernon R. 
Young. Ph. D.. Professor of Nutritional 
Biochemistry. Department of Nutrition 
and Food Science, Massachusetts 
Institute of Technology. Dr. Nauta was 
named chairman. 

As the issues for the hearing were 
being framed Dr. Olney raised an 
additional concern about aspartame's 
potential to cause brain tumors. 
Although the Bureau disagreed with Dr. 
OIney's assessment then Commissioner 
Kennedy agreed to add this issue to the 
hearing agenda (see letter to Dr. Olney, 
dated November 17,1978, Vol 120 
(correspondence filed chronologically]). 

On June 1,1979, FDA announced the 
establishment of the Public Board of 
Inquiry to help resolve the issues 
surrounding the proposed marketing of 
aspartame (44 FR 31716). These issues 
were defined, in relevant,part as 
follows; 

1. • • • whether the ingestion of 
aspartamo. either aalone or together v^th 
glutamate, poses a risk of contributing to 
mental retardation, brain damage, or 
undesireable effects on neuroendocrine 
regulatory systems * * * 

2. * * * whether the Ingestion of 
aspartame may induce brain neoplasms 
(tumors) In the rat • • • 


' All dtotions to materials In the odminislrathre 
record rsfer to the fUing system in FDA's Dockets 
Msnogemcni Branch (HFA-SOS). 


3. Based on answers to the above 
questtons, 

(a) Should aspartame be allowed for use in 
fo^s, or. instead should approval of 
aspartame be withdrawn? 

(b) if aspartame la allowed for use In foods. 
|je<H tf its approval is not withdra«vn. what 
conditions of use and labeling and label 
statements should be required, if any? 

(44 FR at 31717) 

In the Federal Register of January 14. 
1980, FDA announced the time and place 
of the hearing (45 FR 2908). The Board 
heard 3 full days of testimony, primarily 
from Dr. Olney and representatives from 
the Bureau of Foods and Searle.* The 
hearina dates were January 30 and 31 
and February 1,1980. Post^hearing briefs 
and/or rebuttal statements were filed by 
Dr. Olney, the Bureau, and Searle. 

5, The Board^a Decision. On October 
1.1980, the Board issued its decision. 

The Board agreed with the Bureau and 
Searle on the first issue, finding that 
aspartame consumption would not pose 
an increased risk of brain damage, 
resulting in mental retardation, 
endoaine dysfunction, or both. 

However, the Board agreed with Dr. 
Olney on the second issue, finding that 
the available data on laboratory rats did 
not role out the possibility of 
aspartame's causing brain tumors, and 
that, indeed, the evidence suggested that 
aspartame mi^t induce brain tumors. 
Accordingly, the Board concluded that 
aspartame should not be approved for 
mariceting until further animal testing 
was conducted to resolve the brain 
tumor issue. Because of the Board's 
finding on the brain tumor issue, the 
Board withdrew approval of Scarle’t 
food additive petition and, after 
vacating the stay on the aspartame 
regulation (21 CFR 172.804). revoked that 
r^ulation in its entirety. 

Dr. Olney, Searle and the Bureau all 
Tiled detailed exceptions to those 
portions of the Board's decision in 
which the Board disagreed with their 
respective positions (21 CFR 12.125(a)) * 
(hereafter “Exceptions"). Mr. Turner 
also Tiled exceptions, objectina to the 
scope of evidence considered by the 
Board. Searle and the Bureau each filed 
replies to both Dr. OIney's and Mr. 
Turner's exceptions (21 CFR lZ125(c)) 
(hereafter “Replies"). Under the 
established time frames, the 
administrative record closed on January 


* Mr. Tumor maclt ooly brief prrocntaUona (m« 
TV./U/pasf® 187 -W and Tr./ni/posei 237 - 39 ). Two 
addlUooal hooriog partidpanlo, Richard). Wurtman. 
MJ).. and Lloyd |. Pilar. )r., M.O. alto addiesood Um 
B oard, at did two ooniuHanU to tha Board. William 
Nyhan. Mi), and Milton Brightman. Mi). 

* Although lha BoorcTi hooring procadurca an* lo! 
out In 21 GFIt Pori 13. prooudurof following Isouanoo 
of the Board'f dcclilon art determined by Bubparta 
C and H of 21 CFR Part 12 See 21 CFR 1232(f)(3). 


29.1981, thus making the issue ripe for 
the final agency decision 

n. Statutory Requirements for Approval 
of a Food Additive Petition 

Section 409 of the act (21 U.S.C 348), 
sets forth the statutory requirements for 
approval of a food additive ^ petition. 
With the enactment of the Food 
Additives Amendment in 1958, Congress 
established a promarket approval 
system whereby the company seeking to 
maricet a food additive must first obtain 
approval from the FDA.® Through this 
mechanism Congress sought to shield 
the public from unsafe or potentially 
unsafe products. 

SecUon 409(c)(3) of the act. 21 U.S.C. 
348(c)(3), directs FDA not to approve a 
food additive petition: 

* * * If a fair evaluation of lha data before 
the Secretary *— 

(A) fails to establish that the proposed use 
of the food additive, under the conditions of 
use to be specified In the regulation, will be 

safe: • • • 

This provision in the law, known as the 
"general safety clause," is thoroughly 
analyzed in the Commissioner's 
Decision on Cyclamate (Cyclamate 
Decision) (45 FR 61474, 61476-77. Sept, 
16,1980). Two points of that discussion 
warrant repea Hng here. 

First, by requiring that the data 
“establish" safety. Congress clearly 
placed the burden of proving safety on 
the sponsor of a food additive petition, 
in this case Searle. FDA does not have 
to prove that the product is unsafe. This 
distinction is very important because it 
is possible that the data may fail in the 
“grey area" where the food additive has 
not been shown convincingly either to 
be safe or unsafe. In such a situation 
further testing may be necessary to 
resolve the issue. This was the agency's 
position on cyclamate (45 FR at 61477, 
coL 3). Similarly. Dr. Olney and Mr. 
Turner contend that the data on 
aspartame fall into this "grey area" 
which would require further testing 
before marketing. 

The second essential point in 
interpreting the general safety clause is 
the meaning of the term "safe." 


*Tha Urrm *ibod additive** la daflnod In 21 U.BXI 
321(9). There ii no question that aspartame la a food 
odd! thro. 

*Any product oonlalnlng on unopprovod food 
odditlvt la automatically deemed adulterated 
therefore unlawful 21 US^C. MSI a). 

*Thla decliloQ hoi been delegated to the FDA 
Comratnlotier. 21 CFR SICHaKD (formerly oection 
&1(a)(1)l and ia not eubjecl to Um Secretnry'a 

reiervatkio of authority under 5 CFR S.11 or 
Executive Order 122S1 because decIsUms on food 
additives ore eub)oct to 8 U.8C 856 and 557 (46 FR 
13183. Feb. 18. tBSI. and 46 FR 26062 May It 1961). 
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Although not defined in the statute 
itself, FDA regulations dearly reflect the 
legislative history by stating that safety 
means: 

* * * there U a nosonabh certainty in the 
minds of competent scientists that the 
substance is not harmful under the intended 
conditions of use. 

21 CFR 170.3(i) (emphasis added). 
Congressional reports show that the 
legislators were particularly impressed 
by expert testimony emphasizing the 
impossibility of providing, within the 
bounds of scientific knowledge, the 
absolute harmlessness of any chemical 
substance. HJl. Report 2284,85th Cong., 
2d Sess., pp. 4-5,1958; Senate Report 
2422, reprinted in (1958) U,S. Code Cong, 
and Admin. News 5301.* Congress 
therefore advocated the more realistic, 
yet still rigorous, standard of reasonable 
certainty of no harm, later embodied in 
FDA's regulation quoted above. 

The statute leaves the methods and 
criteria for interpreting data up to the 
discretion and expertise of the agency. 
Congress did. however, direct FDA to 
consider the following three factors: 

(A) The probable consumption of the 
additive and of any substance formed in or 
on food because of the use of the additive; 

(B) The cumulative effect of such additive 
in the diet of man or animals, taking into 
account any chemically or pharmacologically 
related substance or substances in such diet 
and 

(C| Safety factors which in the opinion of 
experts qualiBed by sdentiBc training and 
experience to evaluate the safety of food 
additives are generally recogniz^ as 
appropriate for the use of animal 
experimentation data. 

21 U.S.C. 348(c)(5). In the case of 
aspartame, the product's mass 
marketing potential and expected 
consumption by persons of all ages, 
especially children, are aspects that 
have been considered in the safety 
evaluation. 

The general safety clause applies to 
all types of health risks. For example, 
the provision was recently applied to 
both carcinogenicity and mutagenicity 
(45 re 61474). C/. Ethyl Carp, v. £. AA.. 
541 F. 2d 1 (D.C Cir.) (en banc), cert 
denied, 426 U.S. 941 (1976) (analogous 
statute applied to lead poisoning). 

Food additives presenting health risks 
may be divided into two categories for 
safety evaluation purposes: (1) Those 
which are safe at or below certain levels 
but unsafe at other, higher levels; and (2) 
those which may be unsafe at any level. 
The analysis for these two categories is 
necessarily different. For example, the 
first issue in this proceeding, relating to 


CongreMionaJ rvporfi are quoted at 
length in 45 FR at S1477. col 1. 


possible ** * * brain damage" (toxicity), 
concerns the former category whereby 
aspartame may be marketed so long as 
the projected consumption levels fall 
sufficiently below the estimated toxic 
threshold. In contrast, with respect to 
the second issue in this proceeding, 
relating to possible "brain tumors" 
(carcinogenicity), aspartame must be 
shown to a reasonable certainty not to 
cause brain tumors at all for food 
additives producing carcinogenic effects 
at any level are deemed to be unsafe per 
ae.* 

In summary, the general safety clause 
places on Searle the burden of proving 
that the data in the administrative 
record establish that there is a 
reasonable certainty that aspartame will 
not be harmful under the prescribed 
conditions of use. Only if Searle meets 
this burden can the food additive 
petition be approved. 

III. Summary of DedsioOf 

The purpose of this proceeding has 
been to determine whether aspartame 
has been shown to be safe under 
Section 409 of the Federal Food, Drug, 
and Cosmetic Act. 21 U.S.C. 348, The 
legal standard for approving Searle's 
Food additive petition is whether there 
is a reasonable certainty in the minds of 
component scientists that aspartame 
will not be harmful to the public under 
Its proposed conditions of use. What is 
required of the agency, therefore, is the 
conscientious exercise of principled, 
sdentific judgment As Commissioner of 
Food and Drugs, my responsibility is to 
review the evidence and evaluate it 
fairly, state my reasons for crediting or 
not crediting certain evidence, wei^t all 
the evidence, apply the correct legal 
standard, and decide. 

This 1 have done, and I have 
concluded that aspartame has been 


*But M&e MonM€Uito v. Kennedy, 013 P. 2d 047. OSS 
(D.C CIr. IOTOJl which Indicalad that tha agency hat 
diacrelloo to deCermina that tha quantity ol a 
potanlially cardnogeoic eubftaoca foui^ In a food 

**iiuiy be to DcghsH^l* ** pceaetil no public health 
or aafety CQOcemt ***** 

It should also be noted that another portion of 
secUon 400. dealing spedflcally with cardnogenldty 
(the ao-calltd Delaney Claoae). is ool applicable In 
this proceeding. That proviaioo prohibtls tha 
approval of any food additive peUtlcm where tha 
additive has bm shown conemsively lo be 
cardnogenic (see generally. Cyclaraate Dedaioa 45 
PR at 01470^ ool. 3). As notad abova. however, those 
oppoeing approval of aspartame do so on the 
grounds that the data on ajparlame fall into tha 
**grey area" (le.. saftfy has ool been demonstraledl. 
not that aspartame (■ conclusively cardnogenic 
*This sttimnary was made publidy available on 
July IS. 1901 aa a vehicle for announcing the 
de^on as soon as possible, without awaiting 

publication of the entire Final Dedaioo In the 

Federal Rsglsler. Minor changes or deletions have 
been made to conform to or avoid unnecessary 
redundancy with other portiona of this Rnal 
Dedskm. or to correct typographical errors. 


shown to be safe for its proposed uses. 
My reasons for this conclusion, detailed 
in Sections IV-VI] below, may be 
summarized aa follows. 

A. The Brain Damage Issues 

The first set of objections to the 
aspartame regulation concerned two 
distinct types of brain damage, one 
associate with each of aspartame's two 
amino acid components, phenylalanine 
and aspartic acid. The Board disagreed 
%vith these objections and found 
aspartame to be safe in terms of 
potential brain damage. 

Two points stand out which require 
affirming the Board's decision on these 
brain damage issues. One is the 
enormously large amounts of aspartame 
that a normal person would need to 
consume before reaching even a 
cautiously estimated toxic threshold. 

The second is the remarkably low 
amount of amino acid intake which 
would result, from even the 99th 
percentile of estimated aspartame 
consumption, in relation to the 
prevalence of these same amino acids in 
common protein foods. 

1. Phenylalanine: The concern that 
has been raised over aspartame's 
phenylalanine (PIIE) moiety is that 
sustained plasma-PHE levels above a 
certain ioxic threshold may cause 
mental retardation, especially in the 
unborn fetus, similar to that resulting 
from phenylketonuria (PKUl, 

The toxic threshold for plasma-PIlE 
levels is 1(X) micromoles per deciliter 
(pmol/dl) for normal persons. Including 
infants, and 50 ;imol/dl for pregnant 
women in order to protect their 
fetuses.'^ Normal plasma Pl^ levels 
range from 6 to 12 pmol/dl. Ingestion In 
a single sitting by an adult of a loading 
dose of aspartame, comparable to the 
99th percentile of projected aspartame 
consumption for an entire day, caused 

[ ilasma PIfE levels to rise from a fasting 
ovel of 6 funol/dl to a peak of only 11 
pmol/dl, still within the normal range 
after eating and nowhere close to the 
toxic threshold. In clinical testing it took 
approximately six times that amount to 
induce plasma^PHE rise to the 50 pmol/ 
dl level For a GO kilogram adult (132 
pounds), this corresponds to 600 
aspartame tablets or 24 liters 
(approximately 6V^ gallons) of 
aspartume'Sweetened beverage 
consumed in a single sitting. Such an 


dilforenov for fetiuci U that the placenta 
maintaifit a 1:2 ratio gradtent between the maternal 
and feut drculalton In tha plauna PItE 
cxmcentratlotia (Board's Dadalon at 13). That, a 
plasma PHE level of SO lunol/dl In an expectant 
moUier creataa a plasma PIIE level of 100 ^unol/dl 
for her fetut. 
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enormous intake at one time, let alone 
continuously over a sustained period, is 
inconceivable. Thus, it appears that 
consumption of aspartame in reasonable 
amounts, or even in unreasonable but 
physically possible amounts, will not 
cause the type of brain damage of 
concern here (see generally, Board*8 
Decision at 13-15). 

1 also agree with the Board^s 
conclusion that the marketing of 
aspartame will not create any additional 
risk to PKU children not on a restricted 
diet, individuals heterozygous for PKU. 
undetected cases of PKU. or pregnant 
women with the special condition of 
hyperphenylalanemia (see Board's 
Decision at 15-20). 

Another way to consider the 
phenylalanine issue is to compare the 
projected aspartame consumption to the 
amount of phenylalanine present in 
common protein products. For example, 
consumption of aspartame at the 
project^ 99th percentile level (34 mg/ 
kg/day) would increase the normal 
overall PKE dally Intake by only about 6 
percent Even consumption of aspartame 
at the unlikelv level of three times that 
projected 99tn percentile level would 
increase the normal overall PfIE daily 
intake by only 15 to 29%. still within 
expected, normal variations in protein 
consumption (Board's Dcrcision at 20- 
21). Thus, from the standpoint of 
phenylalanine intake, aspartame 
appears to present no greater hazard 
than common protein rich foods 
considered essential for proper nutrition. 

2. Aspartic Acid: The concern raised 
over increased aspartic add (ASP) 
consumption stems from animal studies 
showing that extremely high doses of 
ASP. glutamic add (GLU). and other 
"excitatory" amino acids can cause 
focal brain lesions, primarily in areas of 
the brain that regulate the endocrine 
system. With two important differences 
described below, the analysis parallels 
that in the phenylalanine section in 
terms of first setting a toxic threshold 
and then determining whether the 
projected consumption of aspartame 
will keep plasma levels sufTiciently 
below that threshold The first 
difference is that it is the combined 
plasma ASP-f GLU levels which must be 
scrutinized, both because administration 
of either GLU or ASP increases plasma 
levels of both amino adds, and because 
the two amino adds are equipotent and 
mutually additive in produdng the 
lesion (see Board's Decision at 22-23). 
Glutamic add is prevalent in the food 
supply, often as the food additive 
monosodiuro glutamate (MSG). The 
second difference is the sdentiBc belief 
that a single surge of plasma GLU4* ASP 


levels above the toxic threshold can 
cause brain damage, unlike the case 
with phenylalanine toxidty where a 
sustained high plasma levd is needed 
The Board established the plasma 
GLU4 ASP level of 100 funol/dl as the 
toxic threshold for risk assessment 
purposes. This was an estimate, and an 
extremely conservative one. based on 
experimental findings in the most 
sensitive spedes at the most sensitive 
age (the infant mouse). Even with this 
cautious approach, the data dearly 
establish safety for anticipated 
aspartame consumption.* * 

Clinical testing in adults using high 
aspartame doses (equivalent to 1 
times those at the 9^ percentile of 
projected dally consumption), 
administered at a single sitting, showed 
no significant rise in either the plasma 
ASP or GLU concentrations. Even with 
an enormous aspartame dose 
(equivalent to six times that at the 99th 
percentile of projected daily 
consumption, or 600 to 800 aspartame 
tablets) administered at a single sitting, 
the plasma GLU-t-ASP level rose from 
2.7 >unol/dl to only 7 pmol/dl. still 
within the normal range found after 
eating. A further study using 1 year old 
infants showed similar minor rises in 
plasma ASP 4-GLU levels. Finally, other 
studies in adults showed that ingestion 
of aspartame (equivalent to the 99th 
percentile of projected daily 
consumption) did not further increase 
elevations of plasma GLU 4^ ASP levels 
caused by the administration of very 
high doses of MSG alone (see generally. 
Board's Decision at 32-33).** 

The Board also addressed the risk to 
the PKU heterozygote, the nursing 
infant, and the unborn fetus, and 
concluded that these groups were at 
least as safely protected as normal 
adults or children [id. at 33-34). I agree 
with these conclusions also. 

An additional point worth noting is 
that the plasma ASP4-GLU levels that 
were observed were short-lived, 
receding to their baseline value after 
three hours. Thus, as the Board 
explained, "repeat-doses of the same 
enormous magnitude, when spaced 3 
hours apart, are unlikely to escalate the 
GLU ASP concentration much beyond 


* * In contnut to Um ■nntytitt in the phvnyUlcnios 
McUoQ. Ih« above analytit doo* not Mt thv toxic 
threvhold tor pregiucit women [{or protedion of tbo 
fetuf) as half that for normal indivlduels becauM 
the pUoenta forme en effective berrier egelnel the 
trenifer of both ASP end CtXI lo the felue (BoercTe 
Decliloa et 34). 

**Dr. OIney hee eeeerted thet an eddlUonel etody 
in children la oeceMiry to locesurt the effecte of 
eepertame edminielerod to ooniunctioo with MSG. 
For the reaeona dJecueaed In SKtton rV(CK3Kd) 
below. 1 do not believe tuch an addlUonol ett^ Is 
DtoeaMry. 


the level induced by the first dose" [id, 
at 37). 

Finally, as was the case the 
phenylalanine component, the ratio of 
projected aspartic add consumption 
resuJting from aspartame to that derived 
from a normal diet is quite small. For 
example, in the age group of most 
concern, young cUldrcn. consumption of 
aspartame at the 99th percentile level of 
projected consumption (34 mg/kg/day) 
will only increase total aspartic add 
consumption by approximately 4%. 
dearly an Insigniflcant amount 

The conclusion compelled by these 
findings is that the edition of 
aspartame to the diet, in any 
conceivable amount (far beyond the 
upper projected consumption levels), 
wiU not cause focal brain lesions of the 
type alleged by the objectors to the 
aspartame regulation. 

B. The Brain Tumor Issue 

This was the issue on which the Board 
disagreed with the Bureau of Foods and 
concluded that further testing was 
necessary before aspartame could be 
marketed. With due respect to the 
Board, 1 agree with the Bureau of Foods 
that the data presented at the hearing 
establish that there Is a reasonable 
certainty that aspartame does not cause 
brain tumors in laboratory rats. This 
conclusion is confirmed by additional 
evidence submitted after the Board 
issued its dedsion. 

1. Spontaneous incidence rate of brain 
tumors. The most controversial issue at 
the hearing was whether a significant 
disparity existed between the brain 
tumor incidence rates as reported in the 
Searle studies in a certain strain of rat 
and the spontaneous incidence rate (or 
background rate) for brain tumors in this 
strain as reported in the scientific 
literature, l^e Board found that such a 
disparity existed, and that the disparity 
was so great as to predudo the key 
Searle rat studies (B-33/34 and E-70) 
from providing adequate evidence of 
aspartame's safety (Board's Dedsion at 
43-45). The Bureau of Foods disagreed 
with the Board, believing that reliable 
data in the record established a 
spectrum of reported spontaneous brain 
tumor inddences that encompassed the 
rates reported in the Searle studies. 

1 agree with the Bureau's assessment 
of the background rate for brain tumors 
in the pertinent strain of rats. Although 
the Board placed considerable weight on 
published studies reporting spontaneous 
brain tumor incidence rates of loss than 
1% (.09%, .9%. and .7%). these studies all 
had some flaws and. in addition, must 
be supplemented by other data 
presented at the hearing reporting higher 
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spontaneous incidences (e.g^ 2.2% and 
3.2%} which are consistent with those in 
the ^arle studies. One reason for giving 
weight to these studies reporting higher 
incidences is that the chances are 
considerably greater that additional 
tumors may have been missed in the 
low-incidence studies than that tumors 
were included by mistake or 
misdiagnosed in the high-incidence 
ones.** 

Of special significance Is the 
reference reporting an Incidence of 22%. 
These data were collected by the 
National Cancer Institute (NCI) from Its 
carcinogenesis bioassay program. The 
participating organizations were NCI 
and f lazelton Laboratories, the same 
laboratory used by Searle for its key 
aspartame rat stupes. Moreover, the 
rats used for the NCI data were all 
control animals of the same strain and 
commercial source used by Searle, and 
the size of NCTs sample population was 
nearly identical to the control groups 
(combined) in Searle*s rat studies. The 
reported spontaneous incidence rates 
were also nearly identical: 2.2% (8/368) 
for the NCI data and approximately 2% 
(7/356) for the combined control groups 
in the Searle studies. 

2. Comparison with concurrent 
controls. Given the consistency between 
the control incidence rates in Oie Searle 
studies and the background rate, I find 
that Searle's studies should be 
evaluated primarily by comparing the 
aspartame-treated animals to their 
concurrent controls. Using these 
comparisons, as analyzed by the Bureau 
of Foods, 1 find that ^arle studies E-70 
and E-83/34 both are negative studies. 

It is undisputed by the hearing 
participants that the E-70 study is a 
negative study when the treatment 
groups are compared to the concurrent 
controls. The only controversy lies in 
the E-33/34 study, where the Board 
found a possible dose response and 
accelerated tumor onset, both potential 
indicators of carcinogenicity. The 
finding of the dose response, however, is 
largely dependent on a single, very 
early-occurring, unusual tumor (a 
medulloblastoma), which was probably 
not aspartame related, and the finding of 
accelerated tumor onset was based in 
part on factual errors. For these reasons, 
as detailed In Section V below, I agree 
with the Bureau of Foods that E-33/34 is 
also a negative study. 

Finally, a third long-term study 
assessing aspartame's carcinogenic 
potential using a different strain of rat. 


^Thb wider fpectrum of rvportcd tpootanootis 
tocldonct rain if further lupporlfd by df (• 
iubtnitied into lh« rvcord by S«fHt ond tht Burt #q 
of Foodf oftcr (h« Boord Uaoed iU deciilon. 


concluded recently in Japan and 
submitted into the record after the Board 
issued its decision, also appears to be 
negative in terms of brain tumors, 
Although this study has not been 
critiqued by the hearing participants, the 
data on their face provide additional 
support for my conclusion on this issue. 

3. Conclusion on brain tumors. The 
available data, viewed as a whole, 
establish that aspartame Is safe in terms 
of brain tumors for its proposed uses. 

C. Conditions of Use 

The labeling conditions set forth In the 
aspartame relation (21 CFR 172.804) 
before it was stayed shall still be 
required. These include a prominently 
displayed alert to persons with PKU that 
the pr^uct contains phenylalanine: 
directions not to use aspartame in 
cooking or baking because the 
compound loses Its sweetness when 
exposed to prolonged heat: and labeling 
in compliance with FDA’s sp ecial 
dietary foods regulations (21 CFR Part 
106) where appropriate. In addition, 
because the safety assessment on the 
brain damage issues is tied closely to 
projected aspartame consumption 
levels, as a condition for approval 
Searle is to monitor the actual use levels 
of aspartame and to provide such 
information on aspartame’s use to the 
Bureau of Foods as the Bureau may 
deem necessary. 

D. Concluding Remarks 

The safety evaluation of aspartame 
has been a long and arduous process, 
spanning the tenure of several FDA 
Commissioners. Although my conclusion 
is the same reached by the agency 
nearly seven years ago, the intervening 
years have not been %vithout their 
benefits in terms of the evidence 
showing the safety of aspartame. Much 
of the data, especially clinical data, 
relied upon by Searle at the public 
hearing, came from studies conducted at 
the firm’s behest during the interim. 

Also taking place during this period was 
the detailed independent audit of 
Searle’s preclinical data conducted by 
the Universities Associated for Research 
and Education in Pathology. Inc. 
(UAREP) and the agency. Few 
compounds have withstood such 
detailed testing and repeated, close 
scrutiny, and the process through which 
aspartame has gone should provide the 
public with additional confidence of its 
safety. 

The pinnacle of this process was the 
hearing before the Public Board of 
Inquiry, the first of its kind to be 
convened. The sdentiflc issues 
presented to it were intellectually 
complex and carried wide ranging 


public health ramifications. These 
sdentiflc issues were debated 
vigorously at the hearing, and the Board 
performed admirably In maintaining a 
judidal decorum and in crystalizing its 
views of the issues in its Initial Decision. 
I would be remiss if 1 did not express to 
each of the Board members the 
appreciation of both the agency and the 
public for the invaluable service which 
they performed. 

rv. Evidence on the Brain Damage 
Issues 

The first issue at the hearing was as 
follows: 

The quesUon hst been raised whether the 
ingestion of aspartame, either alone or 
together with glutamate, poses a risk of 
contributing to mental retardation, brain 
damage or undesirable effects on the 
neuroendocrine regulatory systems. From 
available evidence, what can be concluded in 
relation to this question? The objecting 
parties believe that the ingestion of 
aspartame, either alone or together with 
glutamate, does pose a risk of contributing to 
these effects. The Duread of Foods believes 
that the ingestion of aspartame, either alone 
or together with glutamate, does not pose a 
risk of contributing to these effects. 

(44 FR at 31717). The Board considered 
this issue in two parts, one relating to 
the phenylalanine component of 
aspartame, and one involving the 
aspartic add component. Aspartame’s 
two amino adds are each associated 
with a different kind of brain damage. 
Only the aspartic acid component 
interrelates with glutamate. The Board’s 
subdivision Is followed in this decision. 
Before discussing the specific brain 
damage issues, however, it is necessary 
to address the projected consumption 
levels’of aspartame. 

A. Projected Consumption Levels 

Because the non-toxIcity of aspartame 
is based on safe levels of use. the 
projected estimates of aspartame 
consumption are central to the safety 
evaluation. Three methods have been 
used to arrive at these estimates, each of 
which attempt to exaggerate projected 
consumption levels in order to account 
for potential heavy users of aspartame- 
sweetened products. 

The first method, used by the Bureau 
of Foods, is to assume that aspartame is 
substituted for all sucrose in the diet of 
an average 60 kg man. In this situation, 
aspartame consumption would be 
approximately 8.3 mg/kg/day (Tr./l/ 
page 60. line 11—page 61, line 2). 
Although this figure is based on the 
needs of an average consumer rather 
than a ’’heavy user,” this shortcoming is 
counterbalanced by the assumption that 
aspartame would replace all sucrose In 
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the diet, ao unlikely event. Moreover* if 
aspartame is substituted for oU 
carbohydrates as well as all sucrose, the 
average GO kg man would consume 
approximately 25 mg/kg of aspartame 
per day (Tr./I/page 61. Tines 7-231. 

Surely this would appear to be a nighly 
ex^^erated figure. 

The second set of consumption 
estimates was based on data generated 
by the Market Research Corporation of 
America (*'MRCA**|« submitted into the 
administrative record by the General 
Foods Corporation [Vol. 103). The 
MRCA has a large computer bank which 
tabulates actual dietary records kept by 
4,000 households (approximately 12.000 
individuals) over a 2-week period, 
staggered throughout the year. These 
estimates are based on what people in 
given age brackets actually eat and are 
broken down into different percentile 
levels, to account for both the average 
and heavy users (VoL 103. pages 1-3: 
Tr./l/pages 92-93; Tr./lll/page 105). 

One addiUonal aspect of the MRCA 
estimates is that the survey covered two 
groups of products: ‘'Group A** products 
were those in Seaiie's current food 
additive petition: and “Group B“ 
products included seven additional 
categories for which aspartame has 
marketing potential, including 
carbonated soft drinks, probably the 
largest potential use (Vol. 103. pages 2- 
3). Inclusion of the Group B categories 
provides an extra “cushion" for 
purposes of Searle's current petition. 

Titc survey showed young children 
(age 2-5] to be the largest consumers in 
proportion to their body weights. For 
Groups A and B combined in this age 
group, the mean potential exposure was 
11.1 mg/kg. and the 90th percentile value 
was 25.0 mg/kg.**The “under 2“ and “6- 
12" age groups were the next biggest 
users, each with mean and 90th 
percentile aspartame exposure levels of 
approximately 6 and 16 mg/kg/day, 
respectively. The other age groups had 
decreasing exposure with age, with the 
“25 and older" category having the 
lowest 90th percentile level of only 5.9 
mg/kg of aspartame per day. (See 
detailed chart in Vol. 103. page 6.) For 
all age groups, the 99th percentile figure 
was 34 mg/kg of aspartame on a daily 
basis (Tr./l/paM 93. lines 10-15). 

Finally. S^arfe's chief witness. Dr. 
Stegink. calculated yet a third set of 
figures (using a method similar to that 
employed by the Bureau of Foods) by 
substituting aspartame for all 
carbohydrate energy requirements, 
including those supplied by sucrose. 


**90th pvrccnUl* omwob that In S out of 10 dayi ao 
todlvidual ahll havo bq iotalia aqual lo or loaa than 
lha ngure 


Using a 70 kg adult Dr. Stegink 
estimated this maximum aspartame 
usage to be 23-25 mg/kg/day (Tr./I/ 
page 94. line l^page 95. line 3). Dr. 
Stegink also calculated aspartame 
intake for a 10 kg infant assuming 
aspartame was substituted for all energy 
requirements now supplied by sucrose, 
and arrived at an estimated intake of 19 
mg/kg/day (Tr./l/pagc 96. lino 6—page 
97. line 14).»» 

Although these figures are only 
estimates, the consistency of the figures 
across different methods adds 
signiHcantly to their credibility. In order 
to be as cautious as possible, the Board 
used the 34 mg/kg/day figure as the 
benchmark for use in the risk 
assessment analysis. This was the 
highest figure obtained from any of the 
estimates and represented the 99th 
percentile for all age groups from (Jie 
MRCA survey. 1 agree with the Board’s 
use of this 34 mg/l^/day figure. More 
importantly, as detailed in the follo%ving 
sections, the non-toxidty of aspartame 
has been clearly demonstrated in all age 
groups at levels several times this 99th 
percentile figure. 

B, Phenylalanine 

As noted in Section ni(A)(l) obove. 
the Board concluded that the projected 
level of aspartame consumption by 
normal humans "cannot be expected to 
increase the incidence of that particular 
form of mental retardation that is 
associated with sustained elevation of 
plasma-PHE levels" (Board's Decision at 
20). This conclusion also applies to 
fetuses, infants, and individuals 
heterozygous for PICU [id. at 14-15). For 
individuals on a PHE restricted diet (i.e.. 
PKU children and pregnant women 
knoivn to have hyperphenylalanemia)’* 


"Tha amotml of aapartaimr that would ba iisad Hi 
•pacific producii undar ooaaidaratlon. at tuppbad 
by (ha Canaral Koodt Corporation and Saarla. are 
aa followa: 

a. Tabh Top Sweetener 40 mg in a fraa flowing 
packat 20 mf In tbf (abiH. That# art aquhralant fo 
two and out taaipoont of raapactiyaly. 

b. Ofj Bevense Min (e^. KooiAtdor 7o/ts/r 120 
rag per 6 os. gbun- 

c. Cehtin or Podding: S2 rag par Mrving (half 
cnpl 

d. Whipped Topptngt: 10 rag par aandng (two 
beeping tabtaepoona|. 

a. Breakfati Canaola SO rag par Barving (ooa ot. or 
onacup). 

t Chewing Com: S rag par Btkk. 

(Saaria*B PoBl-HBariiig Brief, Voi 156 at 12-13). 
Tbaat nguret are in Btraighl mitligrara amouota. 
which need lo ba dividad by (he weight of the 
conaumar (in kilogrania) for compariton to tha 
attiinateB daacribad abm. 

^ HyperphanyUlanaaiif. at daecribed in more 
detail^ below in relation to Dr. Olnay't excapiioiiB. 
IB a conditioa wtaraby a pereon't plasma PHE 
levelB are higher than nonna) but lower than a 
perBon wkh PKU. Aithongh thata HuhvidualB are 
not thcratalvea brain damaged, pregnant women 


the Board found that the cautionary 
label proposed by the Bureau of F<^a 
("Phenylketonurics: Contains 
Phenylalanine") would sufficiently 
protect these individuals who are 
accustomed to controlling carefully their 
dietary intake of phenylalanine [id. at 
21). For the "unfortunate case" of the 
pregnant woman who does not know 
she has hyperphenylalanemia. or for 
undetected cases of PKU children, the 
Board concluded that "the normal food- 
derived PHE poses a much greater risk 
to the patient (or the unborn child) than 
would aspartame, even when consumed 
in large amounts" (/d). 

1 agree with the Board's conclusions 
and careful discussion of these complex 
issues, and therefore adopt the Boai^'s 
decision as my own. The relevant 
portion of the Board's decision (pages 
11-22) is reproduced in Appendix A to 
this decision.'* 

Dr. Olney's raised two exceptions of 
this issue. The first exception relates lo 
the percentage of PKU children who are 
not diagnosed at birth (Olney's 
Exceptions at 1). The Board used a 
figure of 10%. apparently relying on the 
testimony of Dr. Koch (Tr./li/page 11). 
Dr. Koch testified that 10% of all PKU 
cases may be missed "due to the lack of 
a good quality program" [id.]. Dr. OIney 
asserts that these 10% are missed due to 
the error inherent in the screening 
method, and that another group of PKU 
babies (approximately 20% of those 
afflicted) are missed because they are 
among groups of infants that had not 
been screened at all. Dr. OIney adds 
these two figures and concludes that 


with thiB cooditian may giva birth to brain daroagad 
babicB if thay do not k^p Ihamacivaa on a low 
phenyialanina diet. 

*’One minor modification to the Boanfa dedsion 
Ib neoarauny. The change In no way affecU the 
validity ol ita coodiABiofia. in variooa placet, lha 
Board uB«e at a beochmark. for oorapariBon 
piirpoeet. tha amount of phenylalanine Intake that 
would be oonauraed by a 4 ounce hamburger The 
phenylalaniiia content of a 4 ounce hamburger oted 
by the Board (4 jOOO mg) was baaed on teetimony by 
one of Searia'a wHoeBeea. Or. Koch CTr /B/page H* 
liana 21-22). The flgure. however. d<M not appear to 
be correct for a 4 ounce cooAec/hamburger. 
According to Ceigy Scientific Tabtee (Tih Ed., Crigy 
Pharraaceuticela (1070) et SIS), beeed on the 
percentage of protein Hi a cooked hamburger (24.2%) 
and the percentage ol that protein compoaed of 
phenylalanine (4ZE). the PHE content of e 4 ounce 
oooked hamburger la approximately 1.1S0 mg (not 
4000 mg). Although ettimatee of phenylaianioe 
content vary depending on whether meat la 
conBldcrvd at cooked, uncooked or dry weight, the 
amount of phenylalanine In a cooked hamburger la 
Uw moat appropriate oonipariaon for Ihefle purpotea 
becauBe that la what people actually eat A airaiiar 
adtuatmaot ahcmld be made for e hot dog. Even with 
Iheac changsa, the upper protected level of 
aapartame conaumption la altU tow when oompared 
to the amounl of pheityielanloe nvhich would be 
derived from a protain-rlch meal 
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30% of all PKU children in this country 
remain undiagnosed. 

I disagree. Although the exact number 
or percentage of PKU children who 
remain undiagnosed at birth was 8ub{ect 
to some dispute at the hearing [compare 
Tr./l/page 39. lines 1-16 with Tt./U/ 
page 11. lines 1-6). Dr. William Nyhan, a 
consultant to the Board and an 
acknowledged expert on PKU. 
emphasized that nearly all PKU children 
who are not diagnosed at birth by a 
routine screening test are nevertheless 
diagnosed by 6-10 months of age by the 
classical diagnostic techniques (i.e.. due 
to abnormal development) (Tr./l/page 
224. line 9—page 225. line 8). Dr. Nyhan 
also emphasized that an infant with 
PKU. whether diagnosed or not. still 
needs approximately 90 mg/kg of 
phenylalanine per day as an essential 
nutritional requirement (Tr./i/page 229, 
lines 6-10). These nutritional 
requirements, together with the fact that 
aspartame is not being approved for 
infant formulas or infant foods and that 
PHE levels are not elevated in breast 
milk, led Dr. Nyhan to conclude, and I 
agree, that the undiagnosed PKU infant 
will not be at additional risk bv the 
marketing of aspartame (Tr./l/page 232, 
line 1—page 233. line S; Tr./ll/page 

23. lines 14-16). As the Board so 
correctly stated, an undiagnosed PKU 
child **ia at risk first and foremost by 
being undiagnosed and hence permitted 
to consume meals that are standard for 
normal children'* (Board's Decision at 
17). 

Dr. Olney's second exception 
concerns a special subcategory of 
pregnant women who have a condition 
known as "hyperphenylalanemia" but 
do not know it (Olney's Exceptions at 1- 
2). This IS an unusual condition which 
can affect a fetus without affecting the 
mother. As noted in Section HI above, 
normal plasma P!i£ levels vary between 
6 and 12 jimol/dl. By comparison, brain 
damage does not result in a normal 
individual unless the plasma PHE level 
is sustained at 100 fimol/dl or higher, or 
in a fetus unless the mother's plasma 
PHE level is sustained at a level of 50 
pmol/dl or higher. Women with 
hyperphenyl a lenemia have plasma PHE 
levels whi^ fluctuate between 25 and 
120 ^mol/dl. Thus, most of these women 
are unaffected themselves because their 
plasma levels are not sustained above 
the critical 100 funol/dl level What is 
equally clear, however, is that many of 
these women during pregnancy will 
have sustained plasma PHE levels at or 
above the critical 50 funol/dl figure, 
thereby giving birth to "brain-damaged 
children destined to grow up mentally 
retarded" (Board's Decision at 10). The 


only remedy to this problem, however, a 
problem which currently exists whether 
or not aspartame is ma^eted. is first to 
identify the women who have this 
condition, and then put them on a 
phenylalanine restricted diet just as one 
would a child %vith PKU (/</.). 

For the reasons stated above and in 
the Board's decision. 1 find that the data 
establish that there is a reasonable 
certainty that the proposed use of 
aspartame will not cause or aggravate 
the type of diffuse brain damage 
associated with sustained high plasma 
levels of phenylalanine. 

C, Aspartic Acid 

1. Issue: The second toxicity issue 
before the Board was whether the 
expected consumption of aspartame, 
either alone or together with glutamate 
(i.e., as MSG), poses a risk to humans of 
causing focal brain lesions (and 
associated neuroendocrine changes) of 
the type which has been demonstrated 
in animals after the administration of 
these substances. In addressing this 
issue, three questions must be 
answered: (1) Based on extrapolation 
from anim^d data, what is the toxic 
threshold, in terms of the plasma levels 
of aspartic acid (ASP) and glutamic acid 
(GLU) which likely have to be reached 
to induce focal brain lesions in man: (2) 
in what amounts would aspartame have 
to be consumed (alone or with MSG) by 
humans to elevate plasma GLU-f ASP to 
this toxic level: and (3) whether the 
projected consumption of aspartame 
ivill be sufficiently below the amount 
needed to reach this toxic level. 

2. Board*s decision- After considering 
these questions, the Board concluded 
that "(ejlevations of plasma GLU -I- ASP 
concentration even to the lowest level 
that could be suspected of being 
neurotoxic (100 pmol/di) would require 
in inconceivably high oral aspartame 
intake," and that "the ingestion of 
aspartame, either alone or together with 
glutamate, cannot be expected to 
increase the incidence of brain damage 
or dysfunction of neuroendocrine 
regulatory systems" (Board's Decision at 
36.39). 

1 amee with the Board's conclusion 
and thorough analysis of this issue and 
therefore adopt the Board's discussion 
as my own. with minor modifications as 
noted below. The relevant portion of the 
Board's decision (pp. 22-36) is 
incorporated here by reference, and is 
reproduced in Appendix B to this 
d^slon. Because Dr. Olney and the 
Bureau of Foods have taken exception to 
various portions of the Board's decision, 

1 will address each of those exceptions 
directly, after placing the issues in 


context with a brief background 
discussion. 

3. Analysis —a. Background- The type 
of brain lesion of concern here is one 
which has been studied in animals over 
the past 12 years. It is produced by high 
doses of glutamate, aspartate (either 
given as aspartate perse or as 
aspartame), and by other **excitatory'* 
amino acids and their analogs. The 
lesion primarily consists of dead or 
dying nerve cells (neurons.‘•The most 
sensitive region of the brain appears to 
be the arcuate region of the 
hypothalamus: other brain regions and 
the retina are also affected at higher 
doses. The affected areas of the 
hypothalamus are involved in endocrine 
conrol via the pituitary gland. Indeed. 
long>lasting endocrine changes have 
been produced by administration of high 
doses of MSG to neonatal mice and rats 
(reviewed in Vol. 128. Tab 67 (Olney, 
"Excitotoxic Amino Adds: Research 
Applications and Safety Implications" in 
Filer, ]r. et al, eds.. Glutamic Acid: 
Advances in Biochemistry and 
Physiology, p. 267+ (1979))). 
Significantly, it is believed that the 
lesion can be produced by a single surge 
of plasma GLU/ASP above some toxic 
threshold. 

The total plasma level of GLU-f ASP 
is a more relevant measure than that of 
either amino acid alone. As noted in 
Section in(A)(2) above, this is because 
administration of either GLU or ASP 
increases plasma levels of both amino 
acids and because the two amino acids 
are equipotent and mutually additive in 
producing the lesion (see Board's 
Decision at 22-23). 

b. The toxic threshold. The Board 
adopted a plasma GLU/ASP level of 100 
^mol/dl as the toxic threshold in 
humans for risk assessment purposes 
(Board's Decision at 35). This value was 
taken from studies in infant mice where 
an oral dose of 500 mg/kg MSG. given 
by gavage ‘•in aqueous solution, caused 
focal brain lesions in 50% of the animals. 
This dosage was then shown to result in 
A plasma GLU level of approximately 
100 fimol/dl. As the Board itself noted, 
this was a conservative estimate [id.], 1 ' 


afl^tod p«rU of Ih* octirons art Iho 
deiMiritM sod ceU bodies, tml not axons. 

'*Teat compoundt are ufuatty adraixUatered by 
either an oral or porenlaral route. Corapoooda 
adminiaterad orally may be siven elihar mixed wlUi 
the diet or foroe-fed by differeot methoda. auch at a 
atomach tube (gavast). Parenteral adniiniatratioo 
involvee the Injection of the compound under or 
through the akin. Exemplee Include: aubcutaneoua 
tnjecUoo Ts^T meenlng benoelh the eklm 
Intraveootti iniecUon meanlos Inlo e vein; 
end hitrepeiiloQeeJ Iniectkxi meenina Into 
the peritoneal cevlty. 
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' agree that the estimate Is conservative, 
for the following reasons: 

(1) Most Sensitive Animal Species: 
The threshold value was derived from 
studies on mice, which appears to be the 
most sensitive animal species to this 
type of brain lesion. Rats and guinea 
pigs are somewhat less sensitive than 
mice: lesions have not been produced in 
dogs (Board's Decision at 24: see also 
Vol. 126. Tab 9 (Haywood and Worden, 

Glutamate To^dty in Laboratory 
Animals" in Filer. Jr., supra, p. 203+)). 
rhe susceptibility of primates is 
controversial. Most of the data in infant 
monkeys showed that doses of MSG. 
lapable of raising plasma GLU+ASP 
levels up to 445 >imol/dl, did not cause 
lesions (Vol. 152 [Reynolds. Section Vll 
Hnd Ste^nk. Section VI~A at 2 and 
Fable ll: see also Bureau's Reply at 7, B). 
nlthougn one report describes lesions in 
infant monkeys with plasma GLU levels 
of approximately 120umol/dl (Olney, 
Vol 141. Tab 1-61). (The interpretation 
of these studies conducted on monkeys 
18 discussed below.) 

(2) Most Sensitive Age. The threshold 
value was based on data in infant mice, 
the most sensitive age of mouse to 
elevations in plasma GLU/ASP levels. 
Sensitivity in the mouse rapidly 
decreases with age. with weanling and 
adult mice approximately one-fouilh 
and one>8ixtn as sensitive, resectively. 
to elevations In plasma GLU/ASP levels 
than the infant mouse (Vol. 143. Tab 116 
(O'Hara and Takasaki. Toxicology 
iLe//er 4:299 (1979)1). 

Though the Board chose a 
J conservative estimate, 1 agree with the 
1 Board that the value of 100 ^ol/dl is 
the appropriate toxic threshold for risk 
I assessment purposes, in the interest of 
public health protection, a cautious 
approach is warranted, especially 
where, as here, the state or our scientiRc 
knowledge does not permit a more 
precise estimate to be made with 
sufficient confidence (c/. 45 FR at 61460. 
n. 12). Moreover, even while using this 
extremely conservative estimate, 
aspartame's safety regarding focal brain 
lesions has still been clearly 
demonstrated. This provides additional 
confidence that the proposed use of 
aspartame will not be harmful. 

The Bureau believes the toxic 
threshold should be derived from 
monkey studies, not rodent studies, 
because the monkey's brain 
organization and development allegedly 
make that animal a more relevant model 
for humans regarding GLU/ ASP 
induced brain lesions. Based on the 
available monkey data, the Bureau 
considers at least 445 ^ol/dl to be a 
more reasonable toxic threshold (see 
generally, Bureau's Exceptions at 4-6 


and Bureau's Reply at 8-11). I disagree 
with the Bureau. Even assuming that 
monkeys are a more appropriate model 
in this instance, the monkey data 
available on this issue are not entirely 
consistent with the Bureau's position. * 
Although data from four laboratories 
Involving 50 infant monkeys support the 
Bureau's position (Reynolds, Vol 152 at 
Section Vll and Stegink, Vol 152, 

Section VI-A at 2 and Table 1). data 
from a Rfth laboratory involving 6 infant 
monkeys showed brain lesions at 
plasma GLU levels of approximately 120 
fimol/dl (Olney, Vol 141, Tab 1-61). The 
Board emphasized that the monkey data 
are "controversial" and found itself 
"unable to resolve the conflicts that 
arose over this issue at the public 
hearing" (Board's Decision at 25). 
Consistent with its overall cautious 
approach, however, the Board 
"accepted" the value of 120 fimol/dl as 
the critical plasma GLU level in the 
immature monkey "to remain on the side 
of safety" [id.]. 

1 agree with the Board that the 
monkey data are controversial and 
difficult to resolve on the basis of the 
current record. However, 1 dasagree 
with the Board to the extent that it is 
necessary to make even a tentative 
finding on this issue. Given the fact that 
a plasma GLU+ASP level of 100 pmol/ 
dl has been established for risk 
assessment purposes based on the 
mouse data, and that all the monkey 
data show a higher toxic threshold, it is 
not necessary for me to make any 
conclusion regarding the monkey data 
for purposes of the aspartame 
procee^ng. 

a Effect of aspartame on plasma 
GLU/ASP levels in humans. The Board 
concluded that the ingestion of 
aspartame by humans, even in unusually 
large quantities, did not cause plasma 
GLU/ASP levels to rise anywhere close 
to the estimated toxic threshold of 100 
pmol/dl (Board's Decision at 36-38). 
Indeed, the Board cited convincing data 
showing that plasma GLU/ASP levels in 
humans receiving unusually large doses 
of aspartame remained within normal 
after eating limits [id. at 32. 33. referring 
to Vol. 152 (Stegink Vl-A at 7-9 and VI- 
B at 31]). For example, a loading dose of 
200 mg/kg aspartame in the adult 
(equivalent to 600-600 aspartame 
tablets) produced a combined plasma 
GLU+ASP rise from a baseline of 3 
>unol/d] to a peak of only 7 /imol/dl 
(Vol. 115, Section UI). In the 8 to 12 
month old infant, a loading dose of 100 
mg/kg aspartame caused the plasma 
GLU+ASP level to rise from a baseline 


of 9 ^ol/dl to a peak of only 11 pmo\/ 
dl (Vol 140, Tab 5).^ 

These human studies, as well as the 
a$partame/MSG interaction study 
discussed below in relation to Dr. 
Olney's exceptions, were performed 
under "higher risk" condiUons 
(regarding rises in plasma GLU/ASP) 
than those likely to be encountered 
under actual use. as follows: 

(1) High Doses. The extremity of the 
doses used in the two studies described 
above is particularly impressive. The 
99th percentile of projected daily 
consumption for aspartame is 34 mg/kg. 
In comparison, no marked plasma 
ASP+GLU rise in adults or infants was 
seen with doses administered in a single 
sitting equivalent to 6 and 3 times, 
respectively, that 99 percentile figure.*' 

(2) Absence of Carbohydrates: It has 
been shown that the presence of food, 
particularly carbohydrates, inhibits the 
rise in plasma GLU after MSG dosing 
(Vol 149, Tab I-99c (Stegink, et al, 
"Factors Affecting Plasma Glutamate 
Levels in Normal Adult Subjects" in 
Filer. Jr., supra, page 333 +)). Thus, 
lesions have not been produced in 
rodents by aspartame or MSG when 
administered in the diet, even at 
extremely high doses, presumably 
because threshold plasma GLU/ASP 
levels were not reached, in the human 
plasma level studies, fasting subjects 
were used, and the vehicle for 
aspartame administration was either 
unsweetened KoolAid or orange juice. 
The vehicle for MSG administration in 
the Interaction study discussed below in 
relation to Dr. Olney's exceptions was a 
low carbohydrate consomme. 

(3) High Concentration. Another 
factor which may affect plasma levels is 
the concentration of the substance 
administered. For example, for a given 
MSG dosage, the greater the MSG 
concentration, the greater is the plasma 
GLU level and hypothalamic damage 
(Vol 136. Tab 10 [Blzzi. et al.. 

Toxicology Letter 1:123 (1977)]). The 
aspartame concentrations in the human 
studies ranged from 0.6-2.8%. while a 
typical concentration in a presweetened 
dry beverage mix is 0.05% (Bureau's 
Reply at 16). Even with these extremely 
hi^ concentrations, no signifleant 


**Tha Board noted only tha plaama ASP [Inalead 
ol CLU ■¥ ASP) lavel which peakad at IS lunol/d) 
(Board's Oediion al 93) 

It fhottld alto be mentiooed that theta tUght 
Increaica in pUiraa CLU ♦ ASP levab are thorl- 
lived. Le.. the leveli returned to baaeiiaa within 
three bourt after (nsealion of aipartame. Thut. even 
repetitive ingettlon of iheee high doeet. tpared 
thiee houn apart, would not be expected in 
increate platma krvoli above tha tiighl Incrvataa 
produced by the ftnt dote (Doaref • Dtcitlon al 97). 
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elevations in plasma GLU/ASP levels 
resulted* * as noted above. 

The Board also dted data showing 
that aspartame did not potentiate (i.e.. 
augment) the effect on plasma GLU 
levels induced by MSG. For example, 
the Board cited a human study showing 
that aspartame at 23 mg/kg had no 
effect on the plasma GLU/ASP levels 
resulting from ingestion of a hamburger- 
milkshake meal to which 150 mg/kg of 
MSG had been added: similar results 
were also found using doses of 34 mg/kg 
aspartame and 34 mg/kg MSG (Board's 
Decision at 3Z 33. referring to Vol. 152 
(Stegink Vl-B at 1&-22)). Similar results 
were found In an aspartame-MSG 
interaction study performed under 
“higher risk^ conditions (Vol. 139* Tab 
12) as discussed below. 

d. Dn Olney*s exceptions regarding 
the effect of aspartame on p/asma GLU/ 
ASP levels in humans. Dr. Olney has 
taken strong exception to the Board's 
decision on this focal brain lesion issue 
(see generally, Vol. 158, Tab 261). His 
primary concern is that the Board did 
not address the question of plasma 
GLU/ASP levels in children following 
the ingestion of aspartame in 
conjunction with MSG under "high-risk*^ 
conditions,” and that such a study 
should be performed in view of the fact 
that childr^ are already exposed to 
food products containing large amounts 
of GLU and ASP* To support his 
position* Dr. Olney cites the following 
three lines of evidence which were not 
discussed in the Board's decision. 

FirsL Dr. Olney states that some 
commercial soup products contain 
enough added GLU (as MSG) to provide 
100 to 130 mg/kg for a young child* and 
that a similar dose of GLU, when fed in 
noncarbohydrate solution to human 
adults, caused a surge of blood GLU/ 
ASP to levels substantially exceeding 
the 100 /imol/dl level which the Board 
determined to be the to.\ic threshold 
(Olney's Exceptions at 2-3). 

This point however, concerns the risk 
associated with ingestion of MSG itself 
which is not at issue here. What Is at 
issue is whether the addition of 
aspartame to the food suppiv will 
increase or potentiate any elevations of 
plasma GLU/ASP which might be 
caused by MSG, and* as discussed 
below and in the Board's decision, the 
available evidence suggests that It will 
not. 

Dr. Olney next points to a study in 
human adults. peHormed under "high 
risk" conditions regarding plasma GLU/ 


by ittlng noncarbohydrattf liquid vt bict w. 
which wuuid mimic tiw aQluuil fttudku by 

providing ■ boiu* dooo mid thus allonv for maximal 
incHMiMt In plaama GLU/ASP. 


ASP elevations (l.c.. fasting subjects, 
with MSG given In low-carbohydrate 
consomme and aspartame given in 
unsweetened Kool-aid) In which, 
following the addition of both MSG and 
aspartame, plasma GLU/ASP levels in 
some individuals were observed to be 
nearly twice as high as those found 
following the addition of MSG alone 
(Olney's Exceptions at 31. 

The Board's decision did not discuss 
the study referred to (Vol, 139. Tab 12 
and Vol. 152 (Stegink VI-B at 22-251).“ 
However* Dr. Olney's statement that the 
"glu H- aspartame meal caused GLU/ 
ASP blood levels in some individuals to 
rise nearly twice as high as those 
induced by glu alone" (emphasis added) 
presents a one-sided view of the data. In 
this study, the addition of 50 mg/kg 
MSG alone resulted in a mean elevation 
in plasma GLU -h ASP from a fasting 
level of 4.4 ± 1.2 umol/dl to a peak of 
21.0 ± 7.1 |xmol/dl. The hirther addition 
of 34 mg/kg aspartame resulted in a 
mean level of 25.7 ± 10.5funol/dl, which 
was not different. In terms of statistical 
significance, from the mean level 
reached with MSG alone (vol. 139, Tab 
12 and Vol. 152 (Stegink Vl-B at 24)). 
Singling out those individual subjects 
who did show an increase in plasma 
levels (over MSG alone) after receiving 
both compounds results, in my opinion* 
in a scientifically incorrect 
interpretation of the data. Plasma level 
data such as this almost always show a 
certain degree variation between 
subjects and even in the same subject: 
this is why hypotheses are accepted or 
rejected using mean values, standard 
errors, and statistical methods. Based on 
mean values obtained in this study, 
aspartame did not have a significant 
effect. Citing results only for the 
individuals who fell on one side of thq 
mean severely biases presentation of a 
study's findings. In fact* there were 
some subjects in this study which had 
tower GLU 4- ASP levels with the 
combination than with MSG alone, but 
one would not want to conclude from 
this that aspartame antagonizes (i.e.« 
counteracts) the effect of MSG.“ 


" Aa nolfld abow. th# Bo«rd did discuit • vtudy 
In which th« •ff«ct oC MpnrtAiiM* on MSC-ioduccd 
riM in pbuma GLU/ASP wm txAiniDed to himuus 

*dultft (oo effect of ••perleme wm noted), ellhottsk 
this itt^ wee not done under Tiish-risk** 
conditiooe, Le.. the vehide wet • htunborser- 
milkfheke meeJ (Boerd^t Dedtloa et 31>33). 

** It Clin of courtt be argued that M|»erljime might 
heve • polenUeting effect tn eone iochvlduab. 
•llhough a more likely expUoatkuu in light of the 
fact that in other thMiict atparlama alooa at thia 
and hifhar dotat had oo effect on pUima GLU/ 
ASP. ti that the higher leveli laen in aoma tub|ectj 
receiving both compoonda reprefenta variabtitty at 
different Umaa in a aingla lubiact'a reaponaa to 
MSG. Whatever the expUnatkm. however, the 
conchialofi wHkh mutt be drawn from Uiia study la 


Finally, Dr. Olney has cited data 
showing that a given oral dose of GLU 
in young animals produces higher 
plasma GLU/ASP levels than does the 
same dose on adult animals. He then 
analogizes to humans and suggests that 
children will have higher plasma levels 
than adults after ingestion of aspartame 
in conjunction with MSG (Olney's 
Exceptions at 3). 

There are two answers to this point. 
First* the animal data In the literature 
are inconsistent. Although some studies 
do show that plasma GLU/ASP levels 
are higher in immature animals as 
compared to adult animals given an 
equal oral load of GLU or ASP (VoL 126, 
Tab 15 (Stegink ct al., "Comparative 
Metabolism of Glutamate in the Mouse, 
Monkey and Man" in Filer, Jr., supra, 
page 05+1; Vol. 138, Tab 7 (Oppermann 
and Ranncy,/oumal of Environmental 
Pathology and Toxicology, ZM7, 1979)). 
Dr. Olney's contention that this 
difference in plasma levels is "well 
established" is. In my view, not correct. 
In fact, there are some animal studies in 
the record, not mentioned by Dr. Olney, 
which do not show this effect (Vol. 123, 
Tab 14 (O'hara. et aL/oumal of 
Toxicology Science 2:281.1977); VoL 
136, Tab to (Bizzi, el al. Toxicology 
Letter 1:123.1977)). 

More importantly* in human studies 
using aspartame, it was shown (under 
'*high risk" conditions) that doses of up 
to 100 mg/kg were handled as well by 8- 
12 month old infants as by adults 
(regarding increases in plasma GLU + 
ASP). This study was cited by the 
Board, which stated* "This finding 
appears to refute any suggestion that 
aspartic acid might be metabolized less 
efficiently in infants than in adults." 
(Board's Decision at 33. referring to VoL 
152 (Stegink VI-B at 31)). 1 agree. There 
are also other human studies in the 
record, not mentioned in either the 
Board's decision or in Dr. Olney's 
exceptions, showing that infants 
(including those which were premature 
or of low birth weight) have the 
capability to metabolize dietary GLU 
and ASP as well as adults (cited in Vol. 
152 (Stegink Vl-B at 25-31)). 

I therefore find, after a consideration 
of Dr. Olney's exceptions and the 
available data, that the proposed use of 
aspartame, either alone or together with 

e lutamate* does not pose a risk of focal 
rain damage in humans. 1*he data is 
convincing that that plasma GLU/ASP 


that avparlum dtd not cauM a tlaUtUcally 
potantlatiofi ct the eftact of MSG. 

It miaht alio ba notad that lha bifheft plaaaia 
GLU 4 ASP lava) nsached by an individual in this 
fludy WM 3B.B |imol/dL whicb it atUl wall below 
the toxic ihrMhotd m daterraioad abova. 
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levels in human adults receiving 
unusually lam doses of aspartame 
remained within normal after eating 
limits, far below the lowest level even 
suspected of being neurotoxic. 

Moreover, the available data in human 
infants strongly suggest that this group 
handles loads of aspartame. GLU and 
ASP as well as adults. The lack of 
significant potentiation of the effects of 
MSG (on plasma GLU/ASP levels) by 
aspartame, as sho%vn in adults under 
**high risk* *' conditions, provides further 
evidence of aspartame's safety when 
consumed with MSG. The addition of 
aspartame to the food supply, therefore, 
should not create any additional risk of 
focal brain lesions In children. 1 find that 
Dr. Olney's proposed study in children 
is unnecessary.* 

c. Possible adverse effects at subtoxic 
levels. Dr. OIney has also cited animal 
studies (Vol. 125. Tab 66 (OIney. et al. 
Brain Research 112:420.1076); Vol. 125, 
Tab 55 (Terry, et al.. Federal 
Proceedings 36:364,1977)) which have 
purportedly shown that doses of MSG 
that are subtoxic, i.e., below those 
needed to produce focal brain lesions, 
produced acute changes in plasma 
hormone levels (presumably via 
excitatory effects on hypothalamic 
neurons which control pituitary 
hormone secretion) and that a study 
with aspartame 4* MSG. involving the 
measurement of neuroendocrine 
function, should be performed in 
children for this reason also (Olney's 
Exceptions at 4.6). 

1 disagree. As stated in the Board's 
decision (pp. 30-31). the hormone level 
changes noted in these studies were 
within the range of normal fluctuation, 
and may "have reflected no more than a 
normal circadian or ultradian periodicity 
of (hormone) release." and two other 
research groups were not able to 
replicate these findings (Vol. 125, Tab 68 
(Yonetani and Matsuzawa, Toxicology 
Utter \\2ff7. 1977); Vol. 137, Tab 25 
(Ncmeroff et a!.. Brain Research 156:196, 
1978)). Moreover, there was no proof in 
the "positive" studies that the doses 
used (1000 mg/kg 8.c or l.p. in adult 
rats) did not cause hypothalamic 
lesions. The Board thus concluded that 
"endocrine disorders are induced by 
MSG only when this substance is 


’^Dr. Otn«y luui rvqtietled. In tb« e%‘ent ••pnrtam* 
It approved for mnHietins without roq[uli1na hit 
propottd ftiMiy in chlldrm that tb« Board and 
myirlf toinily tign on afndtvit itating that wo 
ctmtider tuch • ttudy to be tafe (Olney’s 
FAceptions at 6). t dedinc to do to. Sty sole 
retponalbility In this procetding it to render a 
decision on the ittuet raited at the heafing. tt 
defined in the July 1.1979 Fedortl RtfUler notice. 
This I have done. At for the Board, its 
refponslb«litict urere fulfilled with the oompletloo of 
the tnttisl Decision. 


administered in amounts large enough to 
cause identifiable hypothalamic lesions'* 
(Board's Decision at 31). More 
importantly, no endocrine toxicity due 
to aspartame at subneurotoxic doses 
has been reported in animals. 

I therefore conclude that, as with the 
issue of focal brain lesions, aspartame 
would not pose an additional risk to 
children of neuroendocrine changes, and 
that Dr. Olney's proposed study is 
unnecessary. 

f. Other exceptions^ (1) The Board 
noted that the record contained one 
apparent exception to its general 
statement that no lesions had been 
observed in animals as a result of the 
voluntary consumption of GLU or ASP 
by mixing the test compound with the 
animal's regular food. The one exception 
occurred in a study in which 10 
weanling mice were offered 
concentrated solutions of either GLU or 
GLU -f ASP -h aspartame after having 
been deprived of water overnight. All 10 
mice developed lesions (Board's 
Decision at 27, referring to OIney, Vol. 
157, Tab 205). 

The Bureau takes exception to 
categorizing this experiment as a valid 
model for voluntary dietary 
consumption (Bureau's Exceptions at 6- 
6). and 1 agree with the Bureau. These 
animals were water-deprived, and they 
drank a small amount of highly 
concentrated solution over a short 
period of time at doses known to induce 
lesions in weanling mice when 
administered by gavage. Thus, the 
experimental design was essentially no 
different from the previous gavage 
studies.* 

Finally, although it may be argued 
that under some conditions human 
voluntary consumption of aspartame 
may mimic gavage dosing (i.e.« 
Individuals may drink large amounts of 
aspartame-sweetened beverage at one 
sitting), human studies performed under 
these conditions showed that plasma 
GLU/ASP levels were not substantially 
increased (Vol. 140. Tab 5 and Vol. 115, 
Section 111). 

(2) The Bureau has also taken 
exception to one statement, apparently 
made by the Board in passing, which 
may require olarifleation. The statement 
appears on page 29 of the Board's 
decision where, after discussing 
neuroendocrine disorders induced in 


* Interettingly. anotbor group of invettigaton 

have that: 

* * * Apparently walar>mtrkled weanling mice 
looe their ability to regulate eubeequent drinking 
behavior, and contumt byperotmola eolutiona 
wboie oemolority and iweetoeoi would be avertivt 
tohuoiana. 

(Tokaeakl. el ol. Seorlet Reply. Vol. 161. 
Appendix at 1). 


rodents by subcutaneous injections of 

MSG. the Board suggested that.it 

seems reasonable to assume that in the 
same species * * * administration of 
aspartame by gavage * * * (at a dose 
containing an equivalent amount of 
aspartic acid] * * * would have similar 
endocrine consequences" (emphasis 
added). The Bureau's concern Is that the 
route of adminstration might 
significantly affect the plasma levels, 
and that dosing orally by gavage is 
likely to require a hi^er dose to 
produce the same effects as would a 
subcutaneous dose (Bureau's Exceptions 
at 9-10). 

1 agree with the Bureau that some 
clarification of the Board's statement 
would be helpful. The critical value is 
not the dose used, but the plasma GLU 
4- ASP level reached after 
administration of that dose. Because it is 
possible that different routes of 
administration may affect resulting 
plasma levels, it would be necessary to 
test the Board's hypothesis which, as the 
Board itself noted, had not yet been 
done (Board's Decision at 29). I 
emphasize, however, that this point is 
raised for clarification purposes and in 
no way changes the Board's decision, 

4. Conclusion. For the reasons stated 
above and in the Board's decision. 1 find 
that there is a reasonable certainty that 
the proposed use of aspartame, either 
alone or together with glutamate, will 
not cause focal brain lesions in man or 
other adverse effects on the 
neuroendocrine system, 

V. Evidence on the Brain Tumor Issue 

A. Introduction, 

1. Issue Presented. The second major 
issue at the hearing was defined as 
follows: 

The question has been raised whether the 
ingestion of aspartame may induce brain 
neoplasms in the ret Prom available 
evidence, what can be concluded in relation 
to this question? The objecting parties believe • 
that available evidence suggests, without 
adequately ruling out. a possible association 
between aspartame ingestion and an 
Increased Incidence of brain neoplasms in the 
rat The Bureau of Foods believes that 
available evidence does not show that 
Ingestion of aspartame results in an 
Increased Incidence of brain neoplasms in the 
rat 

(44 FR at 31717). In layman's terms, 
neoplasms are tumors. Thus, stated in 
the context of the legal standard, the 
issue is whether the data establish that 
there is a reasonable certainty that 
aspartame does not cause brain tumors 
in laboratory rats. 

2. Background. The brain tumor issue 
falls under the general category of 
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carcinogenicity In which the agency has 
long exercised its considerable expertise 
(see, Commissioner’s Decision: 
Cyclamale. 45 FR 61474, Sept. 16.1980: 
Commissioner’s Decision: TO&C Red No. 
2, 45 FR 6253. |an. 25.1980; 
Commissioner's Decision: 
Diethylstilbestrol (DES). 44 FR 54852, 
Sept. 21.1979). To assess the 
carcinogenic potential of food additives, 
the Bureau of Foods requires chronic 
studies in two rodent species, usually 
the rat and the mouse fTr./I/page 16, 
lines 23-25). Proof of safety must entail 
negative findings from both species 
bemuse it is not known which specie is 
more similar to man. As noted in Section 
1V(C) above, it is the agency’s practice, 
in the absence of more precise scientific 
knowle^e. to adopt findings from the 
most sensative sp^es in order to 
maximize protection of the public 
health. 

In keeping with the Bureau's 
requirements, Searle submitted chronic 
feeding studies on aspartame for both 
the rat (E-33/34. Vols. 43-44; B-70. 
Vol.81) and the mouse (B-7S, Vol. 82). 
Similar studies were performed on the 
breakdown product diketopiperazine 
(DKP). also in both species (E-77/78 In 
the rat, Vols. 89>9a and £-76 in the 
mouse. VoL 88). Because the parties 
have agreed that the mouse data are 
negative, only the three rat studies were 
subject to the Board's review and are 
considered in this decision. 

These three rat studies had the 
following designs: 

a. E-^/S4 was a 104‘weck study on 
aspartame. %ifith exposure beginning after 
weaning. Dose leveb were 0,1,2.4. and 6-8 
g/dg b<^y weight 

b. £-70 was a two generation study with 
aspartame exposure in utero, during 
lactation, and then for 104 weeks. Dose levels 
were a 2 and 4 g/kg body weight 

c. E-77/78 was a 115-week study on DKP, 
with exposure beginning after weaning, as in 
&83/34. Dose levels used were 0.0.75,18 
and 38 g/kg body weight 

In all three studies, the test animal used 
was the Charles River CD (Sprague* 
Dawley) albino rat.” 

The agency has set forth the general 
principles of statistical and biological 
significance which guide the evaluation 
of carcinogenicity studies (45 FR at 
81477-81). Based on these criteria, 
studies may be classified as: (a) 

Positive; (b) Inconchislve but suggestive 
of a carcinogenic effect (’‘suggestive**); 
(c) negative; or (d) deficient {id at 61481, 


** SpragwhDawbr to th« fmortl ttmln of nit 
ofod Diffrrmt commcrctol vuppUert luiva 
dw«loptd tbelr own colooiat of Ssvrtgao-Dxwlry 
mtt. and the ChaHea Rivef Laboraloriaa from 
Wilmington. Maf9adiua«ttf to otm aucti tuppltor. 
XO** iimply means cataarlaiHierived 


col, 2). In the case of aspartame, the 
parties dispute the proper category into 
which the three rat studies should be 
placed. 

3. Positions of the parties. Dr. Olnoy 
would classify £-33/34 as suggestive 
and £-70 as deficient, thereby 
concluding that Searle's petition should 
not be approved without further testing. 
The central thesis in Dr. Olney's 
position is that the spontaneous rate of 
brain tumors In Sprague-Dawley rats, as 
reported in the scientific literature, is 
significantly below the incidence of 
brain tumors found in both the control 
animals in £-70 and the treated animals 
In E-33134. Dr. Obey also considers the 
data in £-33/34. on their own. to suggest 
a dose response and accelerated tumor 
onset both indicators of possible 
cardnogendty. 

The Bureau of Foods and Searle 
consider both aspartame rat studies to 
be negative, thereby justifying approval 
of the food additive petition. In response 
to Dr. Olney’s concerns, they mabtain 
that the incidence rates at issue in the 
aspartame studies represent normal 
levels of background spontaneous 
incidence, and that E-^/34 
demonstrates neither a dose response 
nor early tumor onset. 

4. The Board's decision. The Board 
agreed essentially with Dr. Olaoy that 
the background rate for spontoneouar 
brain tumors b this strain of rat was 
very low, the Board finding the rate to 
be approximately 0.7% ” (Board's 
Decision at 43-45). Given that 
determination, the Board dismissed the 
£-70 study as ’’bizarre** because the 
co/7fA>/group there showed a 3.5% 
incidence of brain tumors {id. at 47). 

Also based on its assessment of the 
background rate, the Board found that 
regarding study £-33/34: "By Itself, the 
3.5% incidence of brain tumors (in the 
treated animals) gives cause for 
concern” {id. at 48). The Board’s concern 
about £-33/34 was augmented by its 
agreement with Dr. Obey that the data 
suggested a dose response and that 
there was a high incidence of gliomas 
(primary brain tumors) at a relatively 
early age. Accordbgly. the Board, like 
Dr. Obey, would also classify £-33/34 
as a suggestive study and £-70 as a 
deficient one. 

5. Additional evidence. After the 
Board issued its dedsioxi, Searley, as 
part of its exceptions, submitted a 
recently completed long-term study 
conducted on Wistar rats by the 
Japanese firm, Ajinomoto Co., be. (the 


"The Board wia oot •• cooMfViittvt to Its 
oslimalo as was Dr. Otnoy. virHo amskiarad tha 
backgroond rate to bo aiS9 (Tr /lll/pass t38. Uoes 
8-23). 


Japanese study) (Searle’s Exceptions, 
Appendix 2). The study tested 
aspartame as well as an aspartome-DKP 
mixture. Searle also submitted 
additional data on the spontaneous rate 
issue (Scarle’s Exceptions, Appendices 3 
and 4). as did the Bureau of Foods 
(Bureau's Exceptions, Appendix 3], 

Because this proceeding is intended to 
be a scientific inquiry aimed at 
evaluating the safety of aspartame using 
all the available evidence, 1 have 
considered these materials as evidence 
in this proceeding, acknowledging that 
neither the Board nor the participants to 
the hearing have commented on them. In 
so doing. 1 note that none of these 
additional materials have served as a 
central basis for my decision, but rather 
only confirm the large body of evidence 
presented at the heaHng. 

0. Commissioner's decision: With due 
respect to the Board, I disagree with Its 
assessment of the background rate of 
spontaneous brain tumors in Charles 
River CD (Sprague-Dawley) rats, and, 
therefore, 1 also disagree with the 
Board's characterizations of studies E- 
70 and £-33/34, which characterizations, 
especially regarding £-70, were largely 
dependent on the background rate 
assessment. As Is explained in more 
detail below, 1 agree with the Bureau of 
Foods that the Incidence rates reported 
b the Searle studies fall within 
reasonably expected bounds of 
spontaneous incidence for the type of 
rat and study size used, and that the 
primary evaluation of these studies 
should be between the treated animals 
and their concurrent controls. Using this 
approach, 1 find that the data in £-33/34 
do not suggest b terms of biological 
significance, a dose-response 
relationship or early tumor onset. 
Accor^gly, 1 conclude that the two 
aspartame studies reviewed by the 
Board are neither "bizarre” (£-70) nor 
even of major **concem” (£-33/34), but 
rather they are negative studies. 

7. Conduct of the studies. Dr. Obey 
and Mr. Turner have questioned the 
manner in which the aspartame/DKP 
studies were conducted and their 
credibility and usefulness for 
meaningbl bterpretation. The Board 
considered these issues to be beyond 
the scope of its charge and declined to 
rule on them (Board's Decision at 6-8). 
Mr. Turner has taken exception to this 
decision by the Board and has requested 
that the Board be reconvened to 
consider these issues (Turner’s 
Exceptions in their entirety). The 
conduct of the studies and Mr. Turner’s 
requestfor a new hearing are discussed 
in detail in Section VI below. 
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B. Background Rate for Spontaneous 
Brain Tumors in Charles River CD 
(Sprague-DawleyJ Rats 

1. Overview. As noted above, the 
comorstonc of the Board's decision is 
that the background rate for 
spontaneous tumors (n Charles River CD 
(Sprague-Dawley) rats is very low, 
approximately 0.7% (Board's Decision at 
43-45). Specincally, the Board cited on 
four studies which showed spontaneous 
brain tumor incidence rates of 0.09%, 
0.6%, 0.7%. and 3.2%. The Board gave 
extra weight to the two studies showing 
0.6% and 0.7% inddence rates because 
the rats in those studies were obtained 
from the same commerctai source 
(Charles River Laboratories) as those 
used in the Searle studies, llie Board 
gave less weight to the study showing a 
3.2% incidence rate because the number 
of rats used in that study (125) was 
considered to be too small for a reliable 
determination of spontaneous tumor 
incidence (/</.). 

Both Searle and the Bureau of Foods 
have taken strong exception to this 
portion of the Board's opinion (Searle's 
Exceptions at 16-22 and Bureau's 
Exceptions at 24-32). In general both 
Searle and the Bureau argue that the 
Board gave too much weight to the 
studies at the lower end of the spectrum 
and ignored additional studies in the 
administrative record which reported 
spontaneous Incidence rates as high as 
5%. Searle and the Bureau therefore 
conclude that the incidence rates 
reported in the Searle studies fall within 
the normal spontaneous ranae. 

After a thorough review of the studies 
In the administrative record submitted 
on this subject, 1 conclude as follows: (1) 
No single study and no group of studies 
submitted in this proceeding are 
sufficient to stand alone as a definitive 
statement of the background rate for 
spontaneous brain tumors in this strain 
of rat: (2) although several studies cited 
by the Board do report spontaneous 
incidences in the area of 1% or lower, 
these studies are partially flawed and 
must be supplemented by other data 
present(!d at the hearing which reported 
incidence rates comparable to those in 
the Searle studies; ^and. therefore: (3) 
the primary evaluation of the Searle 
studies should be on the basis of 
comparison with concurrent, not 
historical control data. 

Four factors seem to play a signiHcant 
role in creating this spectrum of findings. 
The first is the variation that would be 
expected among tests run at different 
times and at diBerent places by different 


’*TtiU coi»du«iof) If further tupported Uif 
•ponUnrotif rale materUl* autanilted aritii S««He*f 
and the Bureau*# exceptions. 


people IKoestner Testimony. Tr./IU/ 
page 257. lines 21-25; see also 
MucKenzie and Gamer, Vol 134, Tab 20 
at 1252-53). 

A second factor is the size of the 
study population. The smaller the size of 
the test sample, the larger will be the 
variation associated with the estimated 
of the spontaneous incidence rate, and 
vice versa. 

The third consideration is the 
methodology used, especially the 
mcticulousness of the search. For 
example, studies in which animal organs 
are observed only by the naked eye are 
likely to turn up fewer tumors than 
would a study in which the animal 
organs are routinely examined under a 
microscope. Similarly, where more 
sections of the brain are examined, the 
chances are greater that tumors wiU be 
found, thereby increasing the tumor 
incidence reported (Tr./UI/page 256, 
lines 1-0). 

Finally, as the Board.noted. the strain 
and commercial source of rat used are 
important because animals derived from 
different colonies may acquire different 
characteristics (Board's D^sion at 45, 
citing MacKenzie and Gamer, Vol 134, 
Tab 20). 

These four factors help explain whv 
there ore such varied results among the 
reported studies. As the Board not^. 
emphasizing different methodologies 
used: 

ll is difficult to conclude from the archival 
literature which of various published figures 
moat accurately reflects the ^normal" (Le., 
presumably noo'toxogeaicl incidence of brain 
tumors in the Sprague-Dawley rat strain. 
Several published reports are based on 
findings In rati that had been used in long¬ 
term studies designed to check the potential 
toxicity of a particular compound, or of 
irradiated foods. Other reports fail to state 
the protocol followed In examining the brain 
tumors: Cross-anatomical tumor 
Identification only, or routine histological 
examination of each brain? 

(Board's Decision at 43).*^ The published 
literature also varies considerably in 
terms of the study population size, the 
commercial source of rat used, and the 
time and olace the data were collected. 

These (our factors also help explain 
why the Searle studies reported a ivider 
range of incidence rates than reported in 
those studies relied on most heavily by 
the Board. First, the studies relied on by 
the Board were conducted at different 
laboratories than were Searle's studies. 
Indeed, the one background rate study 
in the record which was done by the 


"'IikUmkI. oimi Bureau wUneu sugsestvd (hal 
virtually all the reported ttucBaarwhaiher they 
reported Mgli or low apontaoeoua ratas, have aoma 
methodological deficiaiidef (Tr./m/pase IBS. lioaa 
7.|l). 


same laboratory as were Searle's 
studies (at least in part) reported a 
higher incidence than did die studies 
relied on by the Board (Gart, et al Vol 
154, Tab 7, Table 4. discussed below). 
Second, the test populations in the 
Searle studies tended to be smaller than 
in the studies relied on by the Board, 
thus increasing the variation observed in 
the spontaneous incidence rates. Third, 
in the Searle studies, a very detailed 
histopathological examination was 
performed (involving either 7 or 8 brain 
sections per animal) which increases the 
chances of detecting tumors. Finally, the 
Charles River rat used by Searle was 
not uniformly utilizcK) in the reported 
literature relied upon by the Board (Le,, 
Mawdesley-Thomas and Newman 
study, discussed below). 

Accordingly, I find that the 
spontaneous incidence rates in the 
Siearle studies are consistent with the 
normal backgrotmd rate, as determined 
from the data in the administrative 
record of this proceeding. 

2. Studies Reiied Upon by the Board: 
As noted above, the Board cited four 
studies in making its determination of 
the background rate for spontaneous 
brain tumors in Charles River CD 
(Sprague-Dawley) rats. These studies 
may ^ reviewed, as follows: 

a. Mawdesiey-Thomas and Newman 
(Vol 135, Tab 18): This study reported 
38 tumors (24 in males) in approximately 
41.000 rats for an incidsnee of 0.00%. 
These rats were fed either a control diet 
on one of a variety of test compounds. 
The rats were of the general Sprague* 
Dawley strain but were not obtained 
from Charles River Laboratories. 

Searle criticizes this study because. In 
a subsequent publication (Vol 135. Tab, 
19). the same authors reported that the 
inddence rate in this study was 
probably closer to 1% than 0.1% (Searle's 
Exceptions at 16-17). The Bureau 
criticizes this study for three reasons: (1) 
Because the histological examination 
was more limited than in the Searle 
studies; (2) because tumors were 
eliminated whenever they were 
suspected of being compound-related; 
and (3) because not all the slides were 
reviewed by the authors themselves 
(Bureau's Exceptions at 28-27). 

! agree with Searle. the Bureau, and 
the authors themselves that the reported 
inddence of 0B9% is probably loo low. 
The test population included both 
treated and control animals. The authors 
eliminated any tumors from the 
inddence count that were "suspected" 
of being compound related, but did not 
also eliminate the other "treated" 
animals os well (Vol 135. Tab 18 at 106). 
This approach likely inflated the number 
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of tumor-free animals and lowered the 
reported spontaneous incidence rate. It 
therefore appears that the authors* 
subsequent statement, that the true 
spontaneous incidence rate among this 
group of animals was probably hi^er 
than originally reported, is correct 

b. MacKenzie and Gamer (VoL 134. 
Tab 20): This study reported three brain 
tumors in a two-year study conducted 
on 535 rats, for an incidence rate of 0.6%. 
The test animals included both those fed 
irradiated feed and those on a control 
diet. Although a breakdown by sex is 
not given for these three tumors, when 
the authors combined all the strains of 
rats tested, over two-thirds of 
spontaneous brain tumors were found In 
males (VoL 134. Tab 20 at 1251. coL 1). 

Searle criticizes this study because 
the authors themselves (at page 1252 
state that their findings cannot be 
compared with others* because of 
differences in methodology and 
diagnostic criteria (Searlc*s Exceptions 
at 17). The Bureau makes only the 
general criticism, us it does with the 
remaining two studies relied on by the 
Board, that there is not enough detail 
about the methodology to enable a 
correct assessment of the thoroughness 
of the histological examination 
(Bureau's Exceptions at 27). 

Although this study is clearly entitled 
to some weight, 1 believe that the Board 
overemphasized its importance. The 
main purpose of this publication was to 
compare spontaneous Incidence rates in 
studies conducted at different 
laboratories and at different times. And, 
indeed, the authors reported significant 
differences. Although it is true that the 
specific incidence rate relied upon by 
the Board was based on rats derived 
from the same commercial source as 
were the rats in the Searle studies, 
commercial source in only one of 
several factors that can affect the 
incidence rate (see discussion in this 
very study at 1252, coL 2). Moreover, the 
authors state that “many small tumors** 
found in other studies would not be 
called neoplasms by them fid.), a 
practice which could have lowered the 
reported Incidence rate. 

c. Fitzgeralds et ai (VoL 134, Tab 22): 
This study reported five brain tumors in 
650 rats for an incidence of 0.7%. Once 
again, some of the test animals were fed 
test compounds while others were on a 
control diet The authors reported that 
these tumors predominated in the males, 
although an exact breakdown by sex 
was not given. 

There are two weaknesses In this 
reported study. First the authors did not 
state how many brain sections were 
routinely examined microscopically. As 
noted above, less-than-mcticulous 


searches could have the effect of 
lowering the reported spontaneous 
incidence rate. Second, the authors 
reported that animals were sacrificed at 
unspecified intervals (VoL 134. Tab 22 at 
265). Early deaths may also have helped 
lower the reported incidence. 

d. Thompsons et ai (VoL 134. Tab 18): 
This study reported four brain tumors in 
125 rats for an incidence of 3.2%. The 
Board found, however, that **Itlhe 
number of rats used in this study is too 
small for a reliable determination of 
spontaneous-tumor incidence'* (Board's 
Decision at 44). Searle believes the 
Thompson data are nevertheless valid, 
arguing that smaller study populations 
tend to produce a wider variation in 
reported incidence rates (Searic's 
Exceptions at 17-18), 

Both the Board and Searle make valid 
points that are not mutually exclusive. 
As noted above, it is true that small test 
populations lead to greater imprecision 
in estimating spontaneous incidence 
rates. For this reason, the Thompson 
study would not serve as a reliable 
indicator of the “true** spontaneous rate. 
However, when a study's test 
population is smalL the variation in the 
observed incidence rate %vill be large, 
and the frequency of observing both 
high and low incidence rates will be 
Increased. Thus, due to this increased 
variability, the incidence in the 
relatively small Thompson study (4/125, 
3.2%) is acceptable for that size test 
population. When the Thompson data 
are added to the other three studies 
dted by the Board (.09% [38/41,000]. .6% 
(3/535], .7% [5/650] and 3.2% [4/125]), 
the spectrum is not unlike that in the 
three control groups in the Searle 
studies, .8% (1/110) in B-33/34.1.6% (2/ 
123) in E- 77 / 78 . and 3.5% (4/115) in E-7a 
Inclusion of the Thompson study in this 
type of comparison Is valid because 
Thompson's study size (125) Is 
comparable to those in the Searle 
control mups (approximately 120 each). 

Dr. Olney suggests that the 3.2% figure 
is too high because three of the four 
tumors were found in animals fed a diet 
of irradiated feed (Olney's Exceptions at 
2). Dr. Olney's point is valid to the 
extent that it indicates a flaw in this 
study (l.e.. using both “treated" and 
“control" animals), but it is a flaw 
common to all of ^e studies relied upon 
by the Board. Such flaws underscore the 
need to consider the truly "control data" 
described below. 

3. Other evidence. In addition to these 
four studies dted by the Board, I also 
consider the following data to be 
relevant: 

a. Cart et ai (VoL 154. Tab 7, Table 
4). These data were collected by the 
National Cancer Institute ("NCI") from 


control animals used in the 
carcinogenesis bioassay program. The 
partidpating organizations were NCI 
and Hazelton Laboratories, the 
laboratory used by Searle for studies B- 
33/34 and B-70 (Tr./ni/page 214, lines 
14-24 and page 217, lines 11-16). The 
data were derived from Charles River 
CD (Sprague-Dawley) rats and showed 
an inddence rate for brain tumors of 
2.2% (8/368) (Tr./lII/page 197, lines 13- 
16). 

As Dr. Olney points out, it is true that 
these data are reported only in tabular 
form without a detailed description of 
the methodologies used (see Tr./III/page 
218, lines 1-6). Nevertheless, the fact 
that these data were all derived from 
control animals is suffldent to consider 
the information in this proceeding, 
espedally because there is such an 
overall sparceness of truly "control" 
inddence data available in the record 
(see Tr./IH/page 217, lines 2-6). 

The spontaneous incidence of brain 
tumors reported by NQ (2.2%) is 
approximately triple the incidence 
reported by the MacKenzie, et al. and 
Fitzgerald, et al. studies relied on 
heavily by the Board. Significantly, 
these data all were derived from the 
same commerdal source (Charles River) 
and were housed, at least in part. In the 
same laboratory (Hazelton) used by 
Searle. As noted above, these factors 
are known to affect reported 
spontaneous inddence rates 
(MacKenzie and Gamer, VoL 134, Tab 
20 at 1253, cols. 1-2). 

One direct comparison between the 
NCI data and Searle's control data is 
quite striking. If the controls from all 
three Searle studies are combined, the 
resulting inddence rate is very 
comparable to the NCI data for sample 
populations of nearly identical size: 2.0% 
(7/356) for combined Searle control data 
and 1.2% (8/368) for NCI control data 
(Tr./III/page 195, line 22—page 196, line 
9 and Tr./III/page 197, lines 13-16).** 

b. Additional Data. Other relevant 
non-aspartame studies reported 
incidence rates for control animals of 5% 
(2/40), 3.3% (2/60) (reported twice), 2% 
(8/400), 1.9% (7/368), 1.5% (13/876), and 
0.5% (3/575). Moreover, all of these data 
were based on control animals and were 
obtained from the Charles River 
Laboratories, the same source used by 
Searle. The utility of these data Is 
somewhat limited because the data 
were not available for the Board's 
consideration (Searle's Exceptions, 


** A Moond more conlfametory type of 
oomperiioo U tiuit NO and Seerie b«<h reported ■ 
hi^er eponteneoue oocvfrence of t>rAtii turoon In 
nulet thAo tn femalet. This Is consistent with the 
other reported studies. 
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Appendices 3 and 4: Bureau's 
Exceptions, Appendence 3), and 
because they report Hodings oAly in 
summary form without any detailed 
description of the test methods.” 
Nevertheless, this information tends to 
confirm my conclusions drawn from the 
data presented at the hearing and 
therefore may be considered as 
additional support for those conclusions. 

As noted above, several of these 
reported brain tumor incidences were 
signiHcantly higher than those reported 
by the Boai^ with sizable studies 
reporting incidences of 1.5%, 1.9% and 
2.0%. Moreover, one particular study 
illustrates quite well the point that small 
studies are subject to wi^r variation in 
reported spontaneous incidences (both 
higher and lower] than ore larger 
studies. These data, which showed an 
overall spontaneous incidence rate for 
brain tumors of 2.0% (8/400] (Searle's 
Exceptions, Appendix 3) was actually 
broken down into the following four 
separate control groups that were run 
concurrently: 4% (4/100); 3% (3/100); 1% 
(1/100): and 0% (O/lOO). ThU variation is 
remarkably similar to that seen in the 
control data from the three Searle 
studies: 3.5% (4/115) in E-70; 1.6% (2/ 

123) in E-77/78: and 0.8% (1/119) in &> 
33/34. 

3. Conclusions on spontaneous rate. 
Based on the above analysis. 1 find that 
the Board's conclusion that the 
background rate for spontaneous brain 
tumors in Charles River CD (Sprague- 
Dawley) rats was approximately 0.7% 
was unduly low. Although it is true that 
three studies relied on by the Board 
showed tumor incidences of less than 
1%, these studies each had some flaws, 
or discussed above, and other credible 
data reported spontaneous incidence 
rates for brain tumors in the mjd-1% and 
2% range. Also important are additional 
data derived from relatively small 
studies (comparable to E-70 controls) 
reporting spontaneous incidences in the 
3% range or even higher, which results 
may be attributed to the variation that 
may reasonably be expected from 
studies with small sample populations. I 
therefore Rnd the historical control data 
to be consistent with the rates reported 
in the Searle studies, and therefore the 
safety of aspartame should be evaluated 
on the basis of comparison with 
concurrent controls. 

C Studies on Aspartame and DKP 

1. General principles. It is generally 
accepted that "the Brst and foremost 
comparison of a treated group is to its 


"Thff ond vxctpUon was lh« study rvportins • 
inddeoct (Ul1«Ad ei uL Vot 156. Tab 4j. to whkfa 
ntUh«r •hoHcofning appliM, 


concurrent controls" (Gart. et al.. VoL 
155, Tab 7 at 962). As noted above, the 
agency has set forth general principles 
of statistical and biological significance 
which guide the evaluation of 
carcinogenicity studies (45 FR 61477-81). 
Factors usually conBidered are: "the 
methodology of the study involved, the 
existence of a dose response 
relationship, the rarity of tumors, and 
the presence of similar results in other 
studies" (id, at 61478, col 2). Other 
relevant considerations include the 
tumor incidence in treated animals 
versus concurrent controls (Tr./UI/page 
190, lines 13-17), any acceleration of 
tumor onset (Tr./lU/page 191, lines 1-2; 
Tr./in/page 250, lines 14-15). and study 
size (45 FR at 61482). 

These criteria will be discussed below 
in the context of the Searle studies in 
which they arise. 

2. S-AJ/34 (Vois, 43-44) *1—a. Study 
Design, lliis study was conducted on 
Charles River CD (Sprague-Dawley) rats 
using aspartame as the test compound. 
Pour treatment groups, consisting of 40 
rats per sex per group, were fed 
aspartame as part of their regular diets 
at dosage levels of 1.2. 4. and 6-8 g/kg 
body weight/day. respectively, for a 
period of 2 years, beginning after 
weaning at 4 weeks of age. A control 
group of 60 rats per sex were fed the 
same diet without the aspartame. At the 
conclusion of the 2-year period, all the 
surviving test animals were sacrinced, 
and their brains (as well as other 
organs) were examined histologically. 
Eight coronal sections were eventually 
examined from each animal's brain. 

b. Study Results. Examination of the 
brains revealed a total of 13 tumors, one 
in the control group and 12 spread 
among the four treatment groups (Board 
at 40-41). The breakdown by sex and 
dosage level is as follows: 
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The numerators shown above 
represent the figures found by the Board 
(/d.). The denominators represent the 
total number of animals at risk which 


*Tbi» ttttdy (s rvporCcd at icvcral difUr«nt 
pUoet In the adminlttrative record. The ortginAl 
report li deeisnaled et E-33/34 end le found In 
V(durore 49 end 44. Tbel report le auppUmenle^ by 
a pethotoiQr report perfotmed for See^ designated 
at &-a7 or the **lnnaa Rtport,** and found In volume 
9S Both rvporta were lubieqoently reviewed by 
UAREP in Vol Ita pagaa S-14. Vol til. nagai 250- 
457. and Vol. IIZ pagaa S39-I5. aa part ct the 

authenticallon procedure daacribad in Section I 
above. 


were verified by UAREP (VoL 111 at 391, 
Table IV-20).*^Most of these tumors 
were gliomas, although one tumor in the 
high dose female group was diagnosed 
by the Board as a medulloblastoma 
(Board's Decision at 46-41). 

Before analyzing the data, it is 
necessary to resolve two disputes about 
exactly how many tumors were found 
among the test animals. The controversy 
is due to variations in tumor count 
among the several persons or groups 
who viewed the slides: Dr. Innes on 
behalf of Searie,” the UAREP 
Committee, and the Board. 

(1) Male control groups In this 
category. Dr. Innes reported no tumors, 
while UAREP and the Board each 
reported one tumor. Dr. Olney took 
exception to this finding by the Board, 
asserting that the Board's diagnosis, 
"most likely a metastatic cardnoma." 
meant that it was not a primary brain 
tumor (Olney's Exceptions at 2). The 
Bureau and Searle each counted this 
tumor, relying on UAREP's diagnosis 
that the tumor was an astrocytoma 
(Bureau's Exceptions at 14; Searle's 
Exceptions at 26). Searle also asserts 
that, in the absence of cardnomas found 
in other organs, the tumor could not 
have been metastatic ” (Searle's 
Exceptions at 28). 

I agree with the Board, UAREP. the 
Bureau and Searle that this tumor 
should be counted, for several reasons. 
First tumor findings by a group with 
UAREFs expertise are entitled to 
considerable weight espedally positive 
findings, which are much more difficult 
to discount than negative ones. Second, 
although the Board "tentatively" 
diagnosed the tumor as metastatic (it 
used the qualifying words "most 
likely"), the Board did indude this tumor 
in its control group count (0.8% vs. 0.0%), 
something the Board should not have 
done had the tumor been clearly 
metastatic. Finally, even by induding 
this tumor, the control inddence is still 
only 0.8%, which lies at the lower end of 
the spontaneous inddence spectrum 
(see Subsection B above). Accordingly, 
the weight of the evidence strongly 


^OvcTMsInt th» cfonofBlfuilorv for thb reasoo 
make* tht data baae more aocurala and rallable. No 
apprvciabta effacl la lecn In the atatliUcal 
avaloatkma aa a rvanlt of ihia dianga. Slatlallcal 
rvaolta rtpvrted to rhia dedaion ara baaed on tha 
data baae Uatad above and therefore vary alishUy 
from the reaialla repotrtad by the Bureau of Fo^a. 

•Dr. Innaa* review avperaadad an earlier raview 
conducted by Experimental Pathology Laboratortea 
(EPL). alao on bdialf of Searie. Or. tnnea* review 
waa batad oo a more detailed aectlonfog of the teat 
animala* hraloa than waa EPL*a review (tee UAREP 
Report Vol 112 at 039-451. 

•Tha term ‘"meiaatatic** meana that the tumor 
orlginatad al another alte and then tranaferred to 
the brain. 
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favors treating this tumor as a primary 
brain tumor. 

(2) Jg/kg male group: In this category, 
Dr. Innes and the Board reported two 
tumors while UAREP rcportinl only one 
tumor. Because it is more likely that a 
qualiHed pathologist might miss one 
tumor than incorrectly diagnose a non- 
tumor as a tumor, 1 agree with Dr. Innes 
and the Board that two tumors should 
be counted in this group. 

c. Analysis^ (1) Board^s decision. 

The Board considered this study to be 
suggestive of causing brain tumors, for 
three reasons; (1) The increased 
incidence of brain tumors in aspartame- 
fed rats (reported as 3.75%) when 
compared to historical controls: (2) a 
possible dose-response, as seen by * 
comparing the inddences in the lower 
two treatment groups combined (3.1%) 
with that of the upper two treatment 
groups combined (4.3%): and (3) the 
prevalence of early-occurring gliomas, 
two allegedly in the first year of life and 
three in the second year (Board's 
Decision at 41 and 4&-47). 

(2) Positions of the parties. Both 
Searle and the Bureau filed extensive 
exceptions to this portion of the Board's 
dedsion (Searle's Exceptions at 22-29 
and Bureau's Exceptions at 14-22 and 
32-35). Prindpally. they daim: (1) 
Appropriate statistical analyses show 
no significant increase in tumor 
inddence in the treated animals when 
compared to concurrent controls: (2) the 
Boat's method for evaluating a dose 
response was not valid, and more 
appropriate teats show no dose 
response: and (3) the Board made 
factual errors in noting the time of death 
for certain rats. 

(3) Study evaluation. In evaluating 
this study, data for the mates and 
females have been analyzed separately. 
This is because the treated males lived 
longer than their concurrent control 
counterparts, and the treated females 
died sooner (Tr./lU/page 323, line 19 to 
page 233, line 11). Moreover, the males 
pr^uced more tumors than the females, 
which is consistent with the results in 
the background studies discussed in 
Subsection B above, especially. Cart et 
al (Vol. 154. Tab 7 at Table 4).*’ Using 
this approach, study E-33/34 may be 
evaluated as follows: 


•ckaowMgBd lnooaslAtcncy with Uiif 
Dveifioo if that lb« backsroaiul rate itcue hat beso 
•nf iysad by oombinifis the ftxet whiJf th« 
ooropartfonf lo ooncunent cootroU la bciog 
analyxad with raaiaa and (amaka aaparately. Saxaa 
were combioed in the backsfotind rala analyvis 
bacaata tha reported tfudfet relied on by the Board 
did not give ■ breakdown by mx. HowtYar. tha 
SaaHa fludlat do five inch ■ breakdown, and for 
lha reaioni italad in tha taxi a laparala aoalytia 
for males and females Is appropriate [cf. 45 FR at 
61455. col Z and ei4aa ool. Zf. 


(a) Tumor incidence. The tumor 
inddences found, stated in percentage 
form, are as follows: 
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Tumor inddence has been analyzed 
statistically by the Bureau of Foods 
using the Fishers Exact test, one-tailed 
(Tr./ni/page 198, lines 21-22). This test 
calculates the probability of obtaining 
the observed or more extreme results, if 
there was no difference between the 
treated and control groups. The smaller 
the calculated probabilities, the greater 
the likelihood that the results are not 
due to chance alone, but may be 
treatment-related (see 45 FR at 61478, 
col. 1). 

The P values from the Fishers Exact 
test are as follows: 
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Although at least one P value (P » .08, 
4 g/kg males) may in some cases be 
cause for concern, it is not a cause for 
concern here because the finding is not 
repeated in any other dosage group 
because the males did not exhibit a dose 
response. As a general rule: 

The factors to be considered in determining 
blologiail significance {Induding lack of a 
dose response] may increase or decrease that 
confidence (that may otherwise be placed in 
low P values). 

(45 FR at 61481, col. 1 (emphasis added): 
cf. 45 FR at 61478. col. 3). 1 therefore find 
that the tumor Incidence analysis does 
not Indicate biologically significant 
findings. 

(b) Dose response. The Board 
concluded that the data suggest a dose- 
response relationship (Board's Decision 
at 46-47). The Board reached this 
conclusion by combining the data as 
follows, as advocated by Dr. Olney (Tr./ 
Ill/page 126. lines 12-16): 
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Although the Board did not separate 
the animals by sex. similar results are 
found if this is done: 
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Both the Bureau and Searle take 
exception to the Board's conclusion on 
dose-response, asserting: (1) That the 
dosage levels should not 1 m combined in 
this fashion, and (2) the data do not 
produce biologically significant results 
using appropriate analyses (Searle's 
Exceptions at 24-26: Bureau's 
Exceptions at 21-22). 

1 find that the statistical trend tests 
utilized by the Bureau of Foods (Cox 
and Breslow tests), which 
simultaneously consider all dose levels, 
are more appropriate for analyzing these 
data than is the method used by Dr. 
Olney and the Board These trend tests 
ore especially useful for the data in E- 
33/34 because both tests account for 
differing survival times between the 
treated and control groups of each sex 
and make the appropriate adjustments. 
The Breslow test also gives extra weight 
to tumors which are observed early (Tr./ 
Ul/page 200, line 23—page 202, line 3). 
The Cox and Breslow tests for trends 
yield the following P values; 
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The P values raising obvious concern 
are those for the females. The Bureau 
argues that these values are not 
biologically significant because they are 
largely dependent on a single 
medulloblastoma (found in one of the 
high dose females at 12 weeks) which, 
accordingly to the Bureau, was probably 
not caused by aspartame (Bureau's 
Exceptions at 32-35; see also Searle's 
Exceptions at 27-29). If the 
medulloblastoma is excluded from these 
analyses, the P values become 0.15 for 
the Cox test and 0.13 for the Breslow 
test 

The crux of the Bureau's argument is 
that because the medulloblastoma 
caused death at age 12 weeks, the tumor 
most likely originated in embryonic 
brain tissue before aspartame was ever 
administrated. (In E-33/34, ingestion of 
aspartame began after weaning, at four 
weeks of age.) The Bureau believes its 
hypothesis is conhrmed because of the 
failure to detect any additional 
medulloblastomas either in this study or 
in B-70, where the animals were 
exposed to aspartame in utero, during 
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lactation and then for 104 weeks. Searle 
agrees with the Bureau on these points. 

Whenever a single tumor has such a 
large impact on observed probabilities, 
caution should be used in evaluating the 
results from any statistical test. Under 
the unique facts presented here, I agree 
with the Bureau of Foods that the results 
from the Cox and Breslow tests should 
not be considered biologically 
significant. This tumor likely originated 
in embryonic tissue before aspartame 
was administered, and the absence of 
additional medulloblastomas in this 
studv or in E-70 support this conclusion 
(Tr./in/page 204, lines 2-19 and page 
262, line 23—page 263, line 11). 1 
therefore conclude that E-33/34 does 
not exhibit a dose response. 

(c) Time of tumor onset The Board 
was also concerned about what it 
perceived as a **high incidence of 
gliomas at a relatively early age: 5 rats 
died with glioma before completing the 
second year of life* *' (Board's Decision at 
46). According to the Board, these 
animals died at weeks 6,16.66,64 and 
\00(idl 

Both the Bureau and Searle claim that 
the Board made a factual error with 
respect to the two animals which 
allegedly died with a glioma at age 8 
and 16 weeks. Searle and the Bureau 
assert that the "8 week" animal really 
died at 68 or 69 weeks, and the "16 
week" animal really died at 76 weeks 
(Searle's Exceptions at 23 and Bureau’s 
Exceptions at 15). Thus, the dispute here 
Is whether these animals died early in 
their first year or well into their second 
year of life. 

After a review of the relevant 
documents. 1 agree with Searle and the 
Bureau that the Board did indeed make 
two factual errors. In actuality, these 
animals died at approximately 69 and 76 
weeks, respectively (UAREP, Vol. Ill at 
403 (Animal No. 83-766] and 396 
(Animal No. 83-837)). 

The corrected figures are certainly 
less dramatic; all animals with gliomas 
died either during the second year of life 
or were sacrificed at the conclusion of 
the study. Moreover, none of the gliomas 
were confirmed as being the cause of 
death. As Dr. Koestner testified at the 
hearing: 

* * * these animals just happened to die 
from a non-tumor relat^ cause and 
histological examination of the brain reveals 
an unexpected microtumor which evenluallv 
would have shown up as a grossly detectable 
neoplasm had the animal been permitted to 
live. 

(Tr./lll/page 255, lines 18-22; see also 
Tr./lll/page 225, lines 5-11). 

Accordingly, I And that there are no 
biologically signiAcant Andings of early 
tumor onset. 


(3) Conclusion on For the 

reasons stated above, 1 consider E-33/34 
to be a negative study. 

3. Stu^ E-70 (Vol. 80) Study 
design, Tnis study was also conducted 
on Charles River CD (Sprague-Dawley) 
albino rats using aspartame as the test 
compound. The protocol differed from 
E-33/34 in that the treated animals were 
esposed to aspartame, through their 
mother's diets, both in utero and during 
lactation, and then for 104 weeks as part 
of their own diets. The Bureau requested 
Searle to perform a study with 
aspartame exposure beginning at 
conception because of the known 
sensitivity of the fetal or infant rodent to 
toxic eAects from high doses of glutamic 
acid and aspartic acid (Tr./lII/page 205, 
lines 18-24) (see generally Section rV(C) 
above). 

E-70 used two dosage levels. 2 and 4 
g/kg body weight/day, in groups of 40 
animals per sex. A control group 
originally consisting of 60 animals per 
sex was also used. A treatment group 
comparable to the highest dose in the E- 
33/34 study (6-8 g/kg) could not be used 
because of exhibited non-speclAc toxic 
effects in fetal tissue caused by 
decreased food consumption in the 
mother (Tr./UI/page 206. lines 11-24). 

Test animals were necropsied at the 
time of death, or at 104 weeks after 
weaning, whichever occurred Arst Eight 
brains sections per animal were 
examined histologically. 

b. Study results. The tumor count ^ 
and the number of animals at risk (as 
verlAed by UAREP [Vol 111, page 559, 
Table V-20]) are as follows: 
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c. Ano/ys/s—(1) The Board's Decision: 
As noted above, the Board discounted 
completely the results from this study, 
calling them "bizarre" because the 
incidence of brain tumors in control 
animals, 3.5% (4/115) was considered 
completely out of line with the 
background rate in historical controls 
(Boat's Decision at 47). The Board also 
found that the brain tumor incidence of 


** Likt E-S3/34. thii tludy li reported In 111 
original form (Voi SO), in ■ pathology raport by Dr. 
tiuiet (E-S7, Voi 06). and in revlaw form by UAREP 
(VoL no at S-15; VoL 111 at iSS~S77i and Vol 112 at 
S33-«6). 

* Although tha Board raporttd only two tumori In 

tha 2 s/kg group (both aexat combing (Board's 
DfMuaioo at 42)1 Dr. Innaa and UAREP each 
raportad thraa tumora. two In tba raalat and ana In 
tha famalaa (VoL 112 at 6381 Tabla S-1). Tha 
omUaioo of tha Ikiid tumor may kava baan an 
ovariight by tha Board. All thraa have bean counted 
hora. 


the aspartame^treated groups combined, 
2.5% (4/157). was "well above the 
normative Agures" [id,]. Finally, the 
Board criticized the study's size, stating: 
"this critically important study should 
have included a larger number of 
experimental animus" [id.], 

(2) Positions of the parties. The 
Bureau and Searle have taken exception 
to this portion of Board's decision also 
(Searle's Exceptions at 29-30 and 
Bureau's Exceptions at 35-36). They 
argue that the incidence rates are 
consistent with a correct assessment of 
the historical control data, and that this 
study, evaluated on its own. showed 
neither statistically nor biologically 
signiAcant Andings. Dr. Olney agrees 
with the Board that this study ia 
deAcient, due to his comparison to the 
historical control data (Tr./lll/page 154, 
lines 1-3). 

(3) Evaluation of study. As explained 
in detail in Subsection B above, 1 
disagree with the Board's determination 
of the background rale for spontaneous 
brain tumors in Charles River CD 
(Sprague^Dawley) rats and. accordingly, 

1 disagree with the Board's dismissing 
the results of this study. 

Based on comparisons with 
concurrent controls, it is clear that this 
is a negative study. As Dr. Olney 
admitted at the hearing: 

As one can see, there is no signiAcant 
diAerence between the inddenoe of brain 
tumors between control and experimental 
animals in the second aspartame study. 

(Tr./lll/page 153, line 24-page 154, line 
1), 'hiis conclusion was conAnned by 
statistical analyses performed by the 
Bureau of Foods (Tr./in/page 207, line 
2-page 208, line 19). Because of the in 
utero exposure, the results of this study 
alleviate the concern raised by Dr. 

Olney of increased risk to children in 
terms of brain tumors (Koestner, Vol. 
152, SecUon XI at 10). 

One additional point which needs to 
be addressed brieAy is study size. As 
noted above, the Board suggested that 
this study should have included more 
animals. The protocol used in E-70 
called for 40 rats/sex in each of the two 
treated groups and 60 rats/sex in the 
control group. Searle has demonstrated 
that this allocation of treated and 
control animals Is comparable to the 
Bureau's current allocation standard (50 
animals/sex for both treated and control 
groups) In terms of its ability to detect 
an increased tumor rate (Searle's 
Exceptions at 40. Chart 1). Thus. I do not 
share the Board's concern about study 
size. 
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(d) Conclusion on E-TO, For the 
. reasons stated above. I consider E-70 to 
be a negative study. 

4. £«77/7» (Vols. 89-90) Study 
Design. Tliis study differ^ from E-33/34 
and E-70 in that the test compound used 
was diketopiperazine (DKP). a 
breakdown product of aspartame (less 
than 2%) (Vol. 112 at 30-31). Charles 
River CD (Sprague-Dawley) albino rats 
were also used in this study. Three 
treatment groups, consisting of 36 rats 
per sex per group, were fed DKP as part 
of their regular diets at dosage levels of 
a75.1.5 and 3.0 g/^ body welght/day 
for 115 weeks, beginning after weanii^. 
A control group of 72 animals per sex 
was fed the same diet without DKP. Test 
animals were sacriHced at the end of the 
dosing period, and their brains (seven 
sections per animal) were examined 
histologically. 

b. Study results. The Board reported 
the following results and offered the 
following evaluation: 

In the B-77/78 study concerning the 
diketopIperaziAe of sspartame 5 tumors were 
recorded: 2 in the control group of 123 rats 
(16%), and the remaining 3 among the 106 
animals of the three experimentalmups 
(16%). Two of the 5 gliomas could have been 
noted on gross Inspection of the brain. 

This study shows no difference between 
experimental and control groups, and the 
recorded percentages fall within the high 
range of normal inddence reported from 
various normative studies. 

(Board's Decision at 43) 

a Analysis of and Conclusion on £- 
77/78. None of the hearing participants 
challenge this interpretation of the data. 

, Accordingly. I agree vrith the Board that 
E-77/78 is a negative study. 

5. Additional evidence: The Japanese 
Study (Searie’s Exceptions, Appendix 2). 
This study was conducted only recently 
by the Japanese firm Ajinomoto Co.. 

Inc., and concluded after the Board 
issued its decision. A preliminary report 
was submitted by Searle as part of its 
exceptions. 1 have considered this study 
as evidence in this proceeding, 
acknowledging that neither the Board 
nor the hearing participants have 
formally commented on it 

The preliminary report at (page 1) 
contains the following summary; 

The brain tuinorgenidty of aspartame 
(APM) and of its diketopiperszine (DKP) was 
studied in 660 SLC Wlstar rats. APM at 
dietary levels of 1 g/kg« 2 g/kg. 4 g/kg or 
AMP 4^ DKP (3:1) 4 g/l^ was fed for 104 
weeks. One atypical astrocytoma was found 
in a control ret and 2 astrocytomas, 2 
oligodendrogliomas and 1 ependymoma were 


^Thls study was not isviewtd by Or. lanes. 
Neither was it reviawad by UAREP. although a 
simitar authenticatkio was periormed by the sgenqf 
(vol 191. Tab 1671 


scattered among the 4 test groups. There was 
no signlBcant difference in the incidence of 
brain tumors between control and test 
groups. It is concluded that neither APM nor 
DKP caused brain tumors in rats in this study. 

Taking the available information at face 
value, this appears to be a negative 
study in terms of brain tumors. Without 
a review of the Bureau of Foods, 
however, as well as by other interested 
parties, I do not believe it proper to base 
approval of aspartame on this study's 
results. Nor is such a course necessary 
in this instance. The three chronic 
studies discussed above (E-33/34, E-70, 
and E-77/78) are sufficient for me to 
make a final determination on the safety 
of aspartame in terms of its potential for 
brain tumors in rats. However, because 
the Japanese study suggests that 
aspartame does not cause brain tumors 
in a second strain of rat, the SLC Wlstar 
rat. this study provides additional 
support for my conclusion on the brain 
* tumor issue. 

D. Conclusion on Brain Tumor Issue 

For all the reasons stated above, 1 
conclude that the available data, taken 
as a whole, establish that there is a 
reasonable certainty that aspartame and 
DKP do not cause brain tumors in 
laboratory rats. This conclusion is based 
on studies E-33/34. B-7a and E-77/78. 
all of which were considered at the 
hearing. Additional support for this 
conclusion is found in the Japanese 
study, submitted by Searle after the 
Boai^ issued its decision. Accordingly, 
under the act's general safety clause. 1 
Hnd that the available data establish the 
safety of aspartame, in terms of brain 
tumors, for its proposed use. 

VL Mr. Turner's Appeal 

Mr. Turner and Dr. Olney have 
repeatedly challenged the quality of 
data produced in Carle's animal 
studies. Indeed, Mr. Turner has 
petitioned for the Public Board of 
Inquiry to be reconvened because of the 
Board's refusal to consider what he 
called the "scientific validity" of the 
studies (Vol. 153, Tab 187; see also 
Turner's Exceptions). 

The Board (Bsagreed with Mr. 

Turner's characterization that it failed to 
consider the "sdentifle validity" of the 
studies, asserting that the Board "did 


** Mr. Turaor'i full pniyor for reliaf included: 

1. An ordnr dlracting tha Board to recoavuoa and 
cxwiiditr whether certein •tsdiee hove been 
validated: 

2. An order directlos an additional Board or otbar 
public Invattlgatory b^y to validala Iheae atudiaa; 
and 

X Wlthholdins of aeparUime'a approval until Mich 
validation la completed 

(VoL 153. Tab 167 at 24-25) 


not exclude evidence relating to the 
quality or appropriateness of the 
experimental design of the studies or the 
scientific conclusions that can validly be 
drawn from the studies" (Board's 
Decision at 7). What the Board did 
decline to do was to "undertake a 
retrospective quality inspection of all 
the studies present^ to it" which the 
Board considered had already been 
accomplished by UAREP and FDA {id.). 
Quite clearly, the Board considered Its 
charge, as delineated in the June 1,1970 
Fede^ Register statement, to relate 
only to interpretation of the data and 
not conduct of the studies. 

Both Searle and the Bureau agreed 
with the Board's ruling on Mr. Turner's 
appeal (Searie’s Reply to Turner's 
Appeal, Vol. 157. Tab 200 and Searle's 
Reply to Turner's Exceptionr. Bureau's 
Reply to Turner's Appeal. Vol. 157, Tab 
206; and Bureau's Reply to Turner's 
Exceptions). 

1 believe the problem is partly one of 
semantics, as the phrase "scientific 
validity" may have several different 
meanings. The Board understood Mr. 
Turner to mean that it should redo 
UAREFs work which was to 
authenticate the data (Le., make sure 
that the studies were actually 
conducted). Clearly, the board was 
correct In not attempting to repeat 
UAREP's work. The Board, in turn, uses 
the term "scientific validity" to mean the 
conclusions that can be drawn frum the 
data presented. Including study design. 
These conclusions were dearly within 
the Board's domain, and it was based on 
these considerations that the Board 
reached its ultimate findings. There is a 
third area, however, that lies 
somewhere between those two. This 
relates to the manner in which the 
studies were conducted. Even if the 
studies were not fraudulent that does 
not necessarily mean that they were 
well conduct^ A non-fraudulent study 
might be conducted in such a poor 
manner that Its results would not be 
considered meaningful {cf. 45 FR at 
61478, col. 2). As then FDA Chief 
Counsel Richard A. Merrill wrote to Mr. 
Turner on February 24.1977, questions 
regarding the "execution of the studies" 
could be raised at the public hearing 
(Attachment No. 1 to Turner's Appeal 
VoL 153. Tab 187), 

1 conclude, however, that a new 
hearing need not be held. With one 
exception discussed below, Mr. Turner 
has not stated with particularity any 
deficiencies in the conduct of any of the 
pertinent studies which he believes, 
either alone or collectively, are 
sufficiently serious as to warrant a 








38302 


Federal Register / Vol. 48. No. 142 / Friday, July 24, 1981 / Notices 


study's invalidation.^ Rather. Mr. 
Turner's (and Dr. Olney’s) main 
criticisms appear to be mere 
speculations which fall to raise any 
genuine issue of material fact. 

For example. Mr. Turner and Dr. 
Olney rely heavily on the 1976 
Congressional testimony of then 
Commissioner Alexander M. Schmidt 
who characterized Searle's animal 
laboratory practices as “sloppy" (Tr./ 
lll/page 129, tines 1-4). That testimony 
was based on findings of an FDA 
investigation of two of Searle's drug 
studies which only peripherally 
concerned aspartame. The relevance of 
this investigation to the aspartame 
proceeding is that it triggered the 
detailed audit conducted by UAREP and 
the agency, and therefore, for the 
purposes of this proceeding the drug 
study investigation was superceded by 
the UAREP/roA audit. Nevertheless, 
based on the “sloppy" laboratory 
practices theory, Dt. Olney attributed 
the slightly higher incidence of brain 
tumors found in the E-70 control 
animals over concurrently treated 
animals to a hypothetical mix*up that 
may have occurred between the control 
and treated groups (Olney's Pre-Hearing 
Position Paper. Vol. 151, Tab 160, Part 111 
at 15). The speculation inherent in this 
allegation was evidenced at the hearing 
when, as the issue of the higher control 
incidence in the B-70 animals arose, the 
following exchange took place: 

Dr. Spitznagel [Consultant to Dr. Olney): 
Our only comroent on that is we have our 
suspicions, mainly that some of the controls 
were actually treated 

Dr. Bussey [Consultant to Searle]; Do you 
have evidence to that effect? 

Dr. Spitznagel: Na we really don't other 
than the assertion of the Commissioner of 
FDA. 

nrr./Ul/page 242, lines 20-25). 

The only specific allegation by either 
Mr. Turner or Dr. Olney relates to the E- 
77/78 carcinogenicity study conducted 
on DKP. Or. Olney cites a Bureau of 
Foods report that raises the possibility 
that the DKP-containlng feed may not 
have been homogeneous (Report from 
Bureau of Foods' Task Force. September 
29.1979, pages 10-11, Volume 151, Tab 
167). Dr. Olney's point here is that the 
non-homogeneous feed may have 
resulted in the "treated" animals* 
selectively not eating the DKP. 

The Bureau of Foods' documents at 
issue relate to the authentication review 


**Mr. Turner hes had anpis opportunity to do sa 
either at the hearing, as part of his "appear 
submitted after tha baarlng. or as pari ol hia 
excepllons filad after tha Board's dccisloci. 


conducted by FDA. ^ The pertinent 
documents were placed into the record 
by the Bureau shortly after the hearing, 
at the request of Dr. Olney and Mr. 
Turner (Volume 151, Tab 167). The 
documents include portions of FDA's 
on/site inspection report of Searle as 
well as a Task Force memorandum 
interpreting and commenting on that 
report 

The agency's investigation culminated 
in a Bureau Task Force Report which 
thoroughly discussed the homogeneity 
issue. 'The Task Force concluded that, 
although the homogeneity issue could 
not be conclusively resolved, no serious 
problems were encountered which 
would invalidate the study. The remedy 
advocated by the Bureau, and adopted 
by the agency, was to notify Searle by 
letter of laboratory practices which 
should be corrected in the future (see 
Memorandum for the Files, dated 
September 26.1977 prepared by Taylor 
M. Quinn, and draft letter to Searle from 
Commissioner Kennedy (undated), both 
In VoL 151, Tab 167). 

Dr. Olney's one piece of “hard 
evidence" was a photograph of a feed 
mixture showing DKP particles larger 
than that of the feed, so that the animals 
in the treated group might have 
discriminated in favor of the smaller 
non-DKP particles (photograph attached 
to Olney letter of February 6.1980, Vol, 
151. Tab 165). 

1 agree with the Bureau that the 
evidence is not sufficient to invalidate 
this study. The photograph in question 
was taken by a sample prepared 
especially for stability testing purposes, 
not feeding purposes. As the Task Force 
wrote: “it could not be determined 
whether these samples were 
representative of the diets fed to the 
rats, since the batches were made up 
specifically for this analysis and were 
made in smaller amounts" (Vol. 151, Tab 
167, Task Force Report, Appendix A at 
10-11). Thus. Dr. Olney's allegation here 
also appears to be speculative. 

Nor is it necessary to order a new 
validation of these studies, as Mr. 

Turner suggests. Although the UAREP 
audit was undertaken to determine 
whether the aspartame studies were 
authentic or fraudulent, the three 
volume report covering over 1,000 pages 
contain detailed observations of how 
these studies were conducted. 

UAREP has addressed itself to the question 
of whether the experiments were carried out 
Qccordina to protocol plans and the accuracy 
and reliability with which the experiments 
were perfonned and reported to the FDA. 


*8-77/78 WAS one of the three ■tudlei which 
FDA. rather than UAREP. stidited (tee Section 1 
shove). 


(Vol. 110 at 2) (emphasis added). Indeed. 
UAREP addressed such issues as: (1) 
Protocols; (2) clinical observations; (3) 
body weight, food, and compound 
consumption; (4) survival data; (5) 
clinical laboratory studies: (6) 
ophthalmoscopic observations; (7) 
necropsy; and (8) histopathology (Vol. 
110 at 5-15) as well as (9) personnel, 
facilities and methods; (10) animals and 
animal care; and (11) data production, 
handling and storage (Vol. 110 at 20-22). 
The FDA portion of the audit had a 
similar scope. These are very similar 
subject areas to those which Mr. Turner 
raises in his appeal (see Vol 153, Tab 
187 at 14-15). Yet, not once does Mr. 
Turner cite examples from the UAREP 
report as evidence of poor conduct of 
the studies. His request for a new 
“validation" review, therefore, appears 
to be merely a fishing expedition for 
evidence of “sloppy" laboratory 
practices. 

It should be emphasized that UAREP. 
a consortium of nine universities, has 
unquestioned expertise in the area of 
predinical animal testing and that its 
review of Searle's studies was 
undertaken with complete neutrality. 
Although UAREP, like the agency, noted 
some procedures and irregularities that 
warrant improvement none were of 
such a serious nature as to invalidate an 
entire study, indeed, UAREP noted, and 
I agree, that review of the 
histopathologic slides provides a better 
basis for validation of the data than 
many of the other parameter (Vol 110 
at 23). On this point UAREP noted 
general agreement between its 
pathologists* reviews and the original 
diagnoses [id, at 24-25). UAREP also 
noted that both Searle and Hazelton 
Laboratories were accredited by the 
American Association for Accr^itation 
of Laboratory Animal Care which, at the 
time, carried out the most through and 
critical nationwide evaluation of animal 
care facilities [id. at 20). 

Therefore, based on the extensive 
Information available in the record 
regarding the conduct of Searle's 
studies, and Mr. Turner's failure to raise 
with particularity any specific issues 
other than the one discussed above. Mr. 
Turner's appeal is denied. 

Vn. Conditions of Use 

The third issue at the hearing was 
defined as follows: 

Based on answers to the above questions, 

(a) Should aspartame be allowed for use in 
foods, or. instead should approval of 
aspartame be withdrawn? 

(b) If aspartame is allowed for use in foods, 
Le.. if its approval Is not withdrawn, what 
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condtlioiif of ate end labeling and label 
•Utementf should be required, if any? 

(44 FR at 9X717), 

The condutiont reached in Secticma 
IV and V above compel the conclusion 
that aspartame should be approve d for 
use In certain foods, as listed in 21 CFR 
172.8(M. Equally dear is the fact that the 

E ost-marketing restrictions advocated 
y Dr. Olney (restrict aspartame to use 
only by obese and diabetic patients) and 
Mr. Turner (require a warning statement 
on all labels stating that aspartame 
should not be used by children) are not 
supported by the sdentiRc evidence. 

The conditions for use stated in the 
aspartame regulations (21 CFR 172.604), 
including labeling requirements, are 
affirmed in their entirety. These labeling 
requirements include: (1) A prominently 
displayed alert to persona with PfCU that 
the product contains phenylalanine 
C'Phenylkctonurics: Contains 
Phenylalanine**); (2) directions not to use 
aspartame in cooking or baking because 
the compound loses its sweetness when 
exposed to prolonged heat; and (3) 
ladling in compliance with FDA's 
spedol dietary foods regulations (21 
CFR Part 106) If the food contain!^ 
aspartame purports, or is represented, to 
be for spedal metary uses. 

The safety evaluation in Section IV 
above calls for one additional post¬ 
marketing requirement One assumption 
in this proceeding is that extremely high 
amounts of aspartame's component 
amino acids may cause brain damage. 
Aspartame is being approved only 
because the available data establish 
that the maximum projected 
consumption of aspartame is still far, far 
below any level even suspected of being 
toxic. Neverthless, prudence dictates 
that these estimated use levels be 
compared to actual use levels to ensure 
the validity of the safety assessment As 
a condition for approval therefore, 
Searle Is to monitor the actual use levels 
of aspartame and to provide such 
information on aspartame's use to the 
Bureau of Foods as the Bureau may 
deem necessary by an order, in the form 
of a letter, to Searle. 

Vni. Condusions 

Based on the foregoing, I conclude 
that 

1. Section 409(c)(3)(A) of the act (21 
U.S.C 34d(c)(3)(A)) permits FDA to 
approve a food additive petition only if 
a fair evaluation of the data establishes 
that the food additive will be safe under 
its proposed uses. See Section U. 

2. **Safe" means a reasonable 
certainty in the minds of competent 
scientists that the food additive will not 


be harmful under its proposed uses. See 
Section 0. 

3. The act places the burden on 
proving safety on the company seeking 
approval of the food additive petition. 
See Section IL 

4. For Searle to obtain approval of its 
food additive petition, it must prove that 
the data in the record establish that 
there is a reasonable certainty that the 
proposed uses of aspartame will not be 
harmful See Section U. 

5. The data in the record establish that 
the maximum projected daily 
consumption of aspartame is 34 mg/kg/ 
day. See Section 1V(A). 

6. Based on the maximum projected 
daily consumption, the data in the 
record esiablish that there is a 
reasonable certainty that the ingestion 
of aspartame, either alone or together 
with glutamate, does not pose a risk of 
contributing to mental retardation, brain 
damage, or undesirable effects on the 
neuroendocrine regulatory systems. See 
Sections IV (B) and (C). 

7. The data in the record establish that 
there is a reasonable certainty that the 
ingestion of aspartame does not induce 
brain neoplasms (tumors) in the rat. See 
Section V. 

8. Searle has met its burden of proving 
that aspartame is safe for its proposed 
uses. Aspartame should therefore be 
allowed for use in foods as set forth in 
21 CFR 172.804. See Sections UL IV. and 
V. 

9. All the conditions of use contained 
in the aspartame regulation (21 CFR 

172.804) , including labeling 
requirements, should be required. In 
addition, post-marketing surveillance by 
Searle of aspartame's actual use levels 
is necessary to ensure that actual use 
remains well below suspected toxic 
levels. See Section VU, 

The foregoing Final Decision in its 
entirety constitutes my findings of fact 
and conclusions of law. 

DC. Order 

In accordance with subsections 
(c)(3)(A). (0(1)* and (0(2) of section 409 
of the act (21 U.S.a 348(c)(3)(A), (0(1)* 
and (0(2)) and 21 CFR 12.130, and under 
the authority delegated to the 
Commissioner (21 CFR 5.10 (formerly 21 
CFR 5.1)), it is hereby order^ that: 

1. Approval of the food additive 
petition for aspartame (FAP 3A2885) Is 
granted, 

2. The stay of the effectiveness of the 
regulation for aspartame (21 CFR 

172.804) is vacated and the regulation 
reinstated. 

3. As a further condition for approval 
not listed in 21172.804. Searle is to 
monitor the actual use levels of 
aspartame and to provide such 


information on aspartame's use to the 
Bureau of Foods as the Bureau may by 
order deem necessary. 

The Initial Decision of the Public 
Board of Inquiry is affirmed in part and 
reversed in part as modified and 
supplemented herein. 

In accordance with section 409(0(3) of 
the act (21 U.S.C. 348(0(3)]. the effective 
date of this order is October 22,1981. 

Dated: fiily 18.1961. , 

Arthur Hull Hsyes, |r.. 

Commissioner of Food and Drugs. 

Appendix A—Board's Decision on 
Potential Brain Damage From 
Phenylalanine 

A. Diffuse Brain Damage Associated 
With Abnormally High Plasma- 
Phenylalanine Levels: Phenylketonuria 

Pbenylketonoria (PKU) is an inherited 
disorder In the metabolism of 
phenylalanine. It is transmitted by an 
autosomal recessive gene, and its 
incidence in the United States is about 1 
in 15,000. The disorder results from the 
absence of an enzyme (phenylalanine 
hydroxylase) that converts « 
phenylalanine (PME) to tyrosine; as a 
consequence PHE accumulates in body 
tissues—including blood—in abnormally 
high concentration: in untreated 
phenylketonurics plasma-PME levels 
usually range between 120-6(X) pmol/dl 
(20-100 mg %) instead of the normal 6-12 
pmol/d). Through mechanisms not yet 
fully understood, these grossly elevated 
PHE concentrations are correlated with 
severely impaired development of the 
immature brain in general and of the 
myelin sheaths of its nerve fibers in 
particular. The clinical consequence of 
this developmental impairment is a 
profound mental retar^tion, often 
accompanied by epileptic seizures and 
chronic dermatitis. Children bom with 
the enzyme deficiency can develop to 
adults of normal intelligence, protdded 
their condition is recognized soon after 
birth, and appropriate dietary treatment 
instituted promptly thereafter. It is 
estimated that the PKU newborn loses 
one percentage point of future 
intellectual capacity for each postnatal 
week the condition goes unrecognized 
(cf. Dr. Richard Koch's testimony at the 
public hearing). Treatment is aimed at 
keeping plasma-PHE concentrations at 
or below 70-80 umol/dl by restricting 
the dietary intake of PHE. If this 
preventative regimen Is to successfully 
maintained, families with a 
phenylketonuric child must impose upon 
the child a strict dietary discipline that 
cannot be relaxed until the child Is 
adolescent It is important to note, 
however, that phenylketonuric mental 
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retardation i» conditional upon 
sustained high plasma levels of PHE, in 
contrast to the more focal brain damage 
that can result—as will be emphasized 
in a subsequent section—from a single, 
short-lived surge of glutamic or aspartic 
acid concentration in the blood plasma. 

The essential Question %vith which the 
Board found itself confronted in 
examining the phenylalanine issue is: at 
what level of ingestion could aspartame 
Induce a rise in plasma-PliE 
concentration to 100 p.mol/dl or higher— 
the levels associated with impaired 
brain development? It is clear that this 
question is of particular importance in 
the case of children under 12, whose 
brain is still immature, and in the case 
of women in the child-bearing age. The 
importance of the question for the latter 
category is accentuated by the well- 
established fact that the placenta 
maintains between the maternal and 
fetal drculations a 1:2 gradient in the 
plasma concentrations of most amino 
acids, including phenylalanine. This 
means that or the fetal plasma-PHE 
concentration to reach the 100 pmol/dl 
level, thq maternal plasma-PlIE 
concentrations needs to rise no higher 
than 50 pmol/dl. 

Of the evidence presented the Board 
considers the following data of 
particular significance: 

1. In normal human adults, the 
ingestion of a single loading dose of 54 
mg/kg body weight aspartame (the 99th 
percentile of pro}ecled aspartame 
consumption for an entire day) 
dissolved in orange )ulce Induces a rise 
in plasma-PHE concentration from a 
fastine level of 6 omol/dl to 11 pmol/dL 
a level normally found in adults and 
children following ingestion of a protein- 
rich meal. This peak value is reaped 
about one hour after the aspartame 
ingestion, and recedes to fatting level 
within about 8 hours. 

Ingestion of larger loading doses 
induces proportionately higher plasma- 
PHE elevations. A 50 mg/kg loading 
dose (in a 60 kg person 3.000 mg 
aspartame, or IM aspartame tablets, or 
6 liters of aspartame-sweetened 
beverage, but with its 50% content of 
PHE equivalent to less than half the 
4,000 mg PHE contained in one 4-oz. 
hamburger) causes the plasma-PHE 
level to rise from 6 to 16 fimol/dl. 
Fallowing a 100 mg/Vg loading dose 
(equivalent to 12 liters of aspartame- 
sweetened beverage consumed in a 
single sitting) the plasma-PHE level rises 
to 20 ^ol/dl. Only a 200 mg/kg loading 
dose was found to induce a rise to 50 

C ol/dl. and only following this very 
je dose did the plasma-PHE 
concentration take more than 8 hours to 
return to baseline. This 200 mg/kg dose 


corresponds to 600 aspartame tablets, or 
24 liters of aspartame-sweetened 
beverage consumed in a single sitting by 
a eo-kg adult or to 100 tablets of 20 mg 
aspartame accidentally ingested by a 3- 
year old child. Only in this grossly 
abusive amount could aspartame 
ingested by a pregnant woman be 
expected to induce plasma-PHE 
concentrations high enough to cause, 
through placenta) transfer, fetal plasma- 
PHE levels approaching—for a few 
hours at least—the lower limit of 
potential toxicity. However, It seems 
inconceivable that so large a dose 
would be taken in a single sitting. When 
consumed over a 16-hour period—as 
would seem nearly unavoidable—it 
would undoubtedly induce a more 
sustained plasma-PHE elevation 
remaining well below the 50 pmol/dl 
peak induced by the same amount of 
aspartame taken as a loading dose. 

2. In the normal one-year old infant, a 

loading dose of 34 mg/kg body weight 
causes the plasma-PHE concentration to 
rise from a fasting level of 6 to 

10 pmol/dL rece^ng to baseline within 
4 hours. It appears this finding that 
the 1-year old normal child metabolizes 
PHE at least as effectively as does the 
normal adult 

3. In individuals heterozygous for 
phenylketonuria, a 34 mg/kg loading 
dose of aspartame Induces a higher and 
longer-lasting plasma-PHE elevation. 
Instead of the 11 fimol/dl peak resulting 
from such a loading dose in the normal 
human, the peak reaches 16 funol/dl in 
the PKU heterozygote and, in addition, 
the plasma-PHE curve declines more 
slowly than it does in normal 
individuals. A loading dose of 100 mg/kg 
aspartame—an abuse load even when 
ingested over a 16-hour period—is 
followed by a plasma-P^ rise reaching 
42 /imol/dl, about twice as high as in the 
normal human. Even following this 
enormous single load, however, the peak 
value remains below the level at which, 
in the case of a pregnant woman, a risk 
to her unborn cMd might arise. 
Moreover, an abuse dose of 100 mg/kg 
aspartame would in the real-life 
situation not be ingested in a single 
sitting, as it was in the cited 
experiments, but. rather, consumed over 
an extended time period Under these 
more natural conditions, the plasma- 
PliE concentration rould be expected to 
remain well below ine 42 fimol/dl level. 
It la of interest to note that a 100 mg/kg 
intake of aspartame by a 60-kg woman 
would add less to her dietary PHE 
consumption than would be added by an 
extra 4-oz. hamburger. 3,000 instead of 
4,000 mg PHE. 


4. Undetected cases of 
phenylketonuria. The question has been 
raised whether a risk might occur in 
unidentified PKU children as a 
consequence of the presence of 
aspartame in the fo^ supply. The 
number of children in this category is 
unknown but thought to be very small. 
Screening of newborns for PKU Is 
mandatory in 47 states, and it has been 
estimated that about 10% of the 200 PKU 
children bom annually in the United 
States might remain undiagnosed and 
hence at great risk to grow up retarded 
(cJ. Dr. Richard Koch*s testimony at the 
public hearing). An undetected 
pbenylketonuric infant would be 
adversely affected by the phenylalanine 
provided in breast milk protein (or 
infant formula) which may furnish levels 
of phenylalanine intake in the vicinity of 
80 mg/l^/day. (This compares with a 
projected mean phenylalanine intake 
from aspartame in children under 2 
years of 3 mg/kg/day). The argument 
that asartame in the food supply would 
significantly increase the risk of mental 
retardation in the unidentified 
phenylketonuric is not supported by 
these considerations. An undiagnosed 
PKU child is at risk first and foremost by 
being undiagnosed and hence permitted 
to consume meals that are standard for 
normal children. This point is 
emphasized further under the next item 
of consideration. 

5. PKU children who are not on a 
restricted diet As PKU children get 
older they may be allowed larger 
helpings of **free'* food or they even go 
off their earlier retricted diet This may 
not be harmful provided that the child's 
tolerance to phenylalanine Is carefully 
monitored by blood tests. However, the 
question arises whether the availability 
of aspartame in the food supply would 
compromise the health and well-being of 
PKU children in this category. There 
appear to exist no explicit data based on 
controlled studies to answer this 
question, but it is possible to seek an 
answer by considering the amounts of 
phenylalanine that such children would 
be exposed to through usual food 
sources, in comparison with the PHE 
provided by aspartame. For example, a 
4-oz. hamburger supplies about 4,000 mg 
phenylalanine, and a normal child 
would consume an average of about 200 
mg phenylalanine per kg/day from 
normal food protein sources. This intake 
level compares with a projected daily 
aspartame-based phenylalanine intake 
of 17 mg/kg by those children whose 
aspartame consumption would reach the 
upper 99th percentUe of the population. 
(For a 30-kg child this would correspond 
to a daily consumption of 2 helpings of 
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aspartame-coated breakfast cereal plus 
8 cans of aspartame-sweetened 
beverage). Thus, for children on an 
unrestricted diet aspartame Ingestion 
even at this high level would contribute 
less than 10% of the total daily PHE 
intake. For children whose protein 
intake is restricted the relationships 
between food protein-derived and 
aspartame-derived phenylalanine would 
differ, but again the total intake 
provided by aspartame remains smalL 
In considering the daily variation in 
protein intake and the concentration of 
phenylalanine provided by normal foods 
it is evident that the ingestion of 
aspartame could not pose a significant 
extra risk to PKU children whose diet is 
either not restricted or only partially 
restricted. The significant risk to their 
health is clearly from the phenylalanine 
in the protein furnished by standard 
foods: In a 30 kg youngster one extra 
hamburger would add 100-150 mg/kg. 
one extra hot dog about 50 mg/kg, one 
extra glass of milk 15 mg/kg or nearly as 
much as the total amount of PHE 
supplied by a 34 mg/kg intake of 
aspartame. 

6. Hyperphenylalamn^ia. This term 
refers to a condition in which plasma- 
PHE levels anomalously range between 
25 and 120 ^mol/dl Most of those 
afflicted with this abnormality are of 
normal intellect, and since they are 
usually asymptomatic also, neither they 
nor others are likely to be aware of their 
condition unless it has been identified 
by a newborn-screening test. The 
incidence of hyperphenlyalaninemia is 
about Mioooo, and it has been estimated 
that in the United States the condition 
affects about 1.750 women of 
childbearing age. It is this latter 
category that gives the most reason for 
concern, since the 50% among these 
women who have plasma-PHE levels 
ranging between 60 an 120 fimol/dl are 
at high risk of giving birth to brain¬ 
damaged children destined to grow up 
mentally retarded. The only effective 
prevention of this consequence of 
hyperphenylalaninemia would consist in 
a systematic reduction of dietary PHE 
intake through pregnancy—In other 
words, in treating the prospective 
mother much as a phenylketonuric child 
would be treated. Such prophylactic 
measures, however, are naturally 
contingent upon identification of the 
anomdous condition before or shortly 
after the beginning of the pregnancy. It 
follows that until such time as all 
hyperphenylalaninemics are identified 
by screening tests a complete prevention 
of congenitd brain damage caused by 
maternal hyperphenylalaninemia cannot 
realistically be hoped for. 


In evaluating the risk inherent in 
aspartame consumption by 
hyperphenylalaninemics. it is obvious 
that aspartame as a source of PHE can 
only contribute further to the already 
high plasma-PHE levels. It should be 
considered, however, that even the 
unlikely abuse intake of 100 mg/kg of 
aspartame per day by a 60-kg woman 
would supply less PHE (3.000 mg) than 
would be supplied by an extra 4-ox. 
barnburner (4,000 mg), and that the more 
likely (mthough still very high) intake of 
34 mg/kg/day would be the PHE- 
equivalent of little more than two extra 
glasses of milk. It thus seems fair to 
conclude that the 

hyperphenylalaninemic woman is at 
much higher risk horn the consumption 
of natural foods that she would be from 
the use of aspartame. It should be 
reiterated that the real problem of 
hyperphenylalaninemia lies in the 
usually covert nature of the anomaly. 

Conclusions Regarding Aspartame- 
Induced Mental Retardation 

In the Board's opinion, aspartame 
consumption by normal humans cannot 
be expected to increase the incidence of 
that particular form of mental 
retai^tion that is associated with 
sustained elevation of plasma-PHE 
levels to (or beyond) 120 pmol/d) during 
immature stages of brain development. 
This conclusion is based on the 
consideration that even the highly 
unlikely daily consumption level of 100 
mg/kg of aspartame (3 times the 
projected upper one-percentile of 
aspartame consumption) would add no 
more than 15-20% to the normal dietary 
niE intake, less than would be added in 
a 00-kg individual by an extra 4-oz. 
hamburger. Consumed at the estimated 
upper one-percentile level of 34 mg/kg/ 
day. aspartame would increase the 
normal daily intake of PHE by no more 
than six percent. These figures lie well 
within the limits of day-U^ay 
variations in dietary protein 
consumption. 

In individuals on a PHE-restricted 
diet designed to prevent critically 
elevated plasma-PHE levels, aspartame 
is to be handled as anv other source of 
phenylalanine. Since these individuals 
(phenylketonuric children and pregnant 
women known to have 
hyperphenylalaninamia) would follow a 
carefully prescribed diet a cautionary 
label explicitly identifying aspartame as 
a PHE source should forestall a liberal 
use of this sweetener by such patients. 

In the unfortunate case of unidentified 
hyperphenylalaninemia, the normal 
food-derived PHE poses a much greater 
risk to the patient (or the unborn child) 
than would aspartame, even when 


consumed in very large amounts. The 
hyperphenylalaninemic gravida not on a 
PHE-rcstricted diet would add 5-6% to 
her dietary PHE intake when consuming 
aspartame at the projected upper one- 
percentile level. 

Appendix B.—Board's Decision on 
Potential Brain Damage From Aspartic 
Add 

B, Focal Brain Lesions 

Since first demonstrated in 1969 by 
Olney and coworkers in the mouse, it 
has become generally recognized that 
the acidic, dicarboxylic amino adds 
glutamic acid (GLU) and aspartic add 
(ASP), when present in the blood plasma 
in adequately high concentration, can 
cause death of nerve cells tft the central 
nervous system. As far as Is known at 
present, this neuronal necrosis is focal 
rather than diffuse; it is certain that it 
preferentially affects (1) the infundibular 
redon of the hypothalamus, (2) the so- 
called circumventricular organs (the 
area postrema, the subfornical organ, 
the subcommissural organ, the vascular 
organ of the lamina terminalis). and (30 
the retina. 

The evidence that acidic amino adds 
are potential ncurotoxins naturally baa 
raised questions with respect to the 
safety of aspartame as a food additive. 
Roughly one half of aspartame'e 
molecular weight Is contributed by its 
aspartic-acid moiety, and it is 
appropriate to ask whether its 
consumption could entail a risk of focal 
brain damage. Before considering the 
evidence it is necessary to point out that 
there are at least two reasons why this 
question concerning aspartic acid 
cannot be examined separately and 
must be considered together with a 
similar question concerning glutamic 
add, a food additive already in wide use 
in the United States and elsewhere: (1) 
Doth of these amino adds appear to be 
equipotential and mutually additive in 
their neurotoxic effects, and (2) a 
signlGcant proportion of ingested 
aspartic acid in the course of its 
metabolism is transaminated to glutamic 
acid. For these reasons, it is the 
combined GLU-ASP content of blood 
plasma that ultimately must be 
considered, rather than the plasma ASP 
level alone. It is also for these reasons 
that the Board permitted a voluminous 
body of data concerning glutamic add to 
be presented, even thou^ aspartame 
itself is free tom this amino add. 
Throughout the following survey of data 
it is assumed that glutamic acid or 
monosodium glutamate (MSG) is 
exchangeable with aspartic add or 
sodium aspartate in the sense that the 
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ncurotoxic threshold levels of these 
substances in the blood plasma appear 
to be approximately the same. 

Focal Brain Lesions Induced in 
Experimental Animals by Monosodium 
Glutamate 

There is general agreement among 
investigators that high doses of MSG 
administered either by subcutaneous, 
intraperitoneal or intravenous injection, 
or by gavage (stomach Intubation), can 
induce hypothalamic lesions in a variety 
of rodent species. Of all experimental 
animals used in such experiments the 
infant mouse, 1-10 days old, has been 
found most vulnerable to the neurotoxic 
action of MSG; a single dose of 350 mg/ 
kg injected subcutaneously, or of 500 
mg/l^ administered by gavage. is 
enou^ to cause, %vilhin a few hours 
time, a microscopically visible lesion of 
the hypothalamus in about half of the 
infant mice so treated. Correlated with 
this 50%-effectiveness level of intake is 
a rise in plasma*GLU concentration from 
a baseline value of about 15 jimol/dl to 
100 funol/dL With increasing maturity 
mice become more resistant to MSG: in 
weanling mice a 50% effect requires an 
MSG dose of 1200 mg/kg administered 
by gavage and resulting in a plasma- 
GLU concentration of about 380 pmol/ 
dl. In adult mice the critical plasma-GLU 
concentration lies near 600 junol/dL 

Other non-primate mammalian 
species seem generally less vulnerable 
to the neurotoxic action of MSG. 
Although the infant rat is nearly as 
sensitive to MSG as the infant mouse, 
the 50%-effect dose in the adult rat lies 
near 4000 mg/kg by gavage. The critical 
dose in the 2-3 day old g^ea pig is 
about 2000 mg/kg. In dogs 3-35 days old 
an intake of 1100 mg/kg by gavage fails 
to induce hypothalamic lesions, as do 
doses of up to 4000 mg/kg in adult dogs. 

Data for the monkey are controversiaL 
The Board is unable to resolve the 
conflicts that arose over this issue at the 
public hearing. However, to remain on 
the side of safety it accepts the claims: 
(a) That a dose of 1000 mg/kg of MSG 
administered by gavage or subcutaneous 
injection can cause microscopically 
detectable hypothalamic lesions in 
infant monkeys ranging between 
prematurely and 7 days of age. 
and. (b) that intravenous injection of 
2000 mg/kg of MSG in the pregnant 
monkey can induce such lesions in her 
fetus. Despite existing controversies the 
Board also accepts the suggestion that 
the plasma-GLU level critical for the 
occurrence of hypothalamic lesions in 
the immature monkey lies in the vicinity 
of 120 jimol/dl. 

MSC neurotoxicity in pregnant or 
loctating animals appears to have been 


studied only in a small number of 
species. Two sejMirate groups of 
investigators have reported that in the 
pregnant mouse MSG must be injected 
in very large amounts (5000 mg/l^) to 
inclucie hypothalamic lesions in her 
fetuses, lliis finding accords well with 
the evidence (considered in more detail 
below) that the placenta in the monkey 
maintains a highly effective barrier 
against both GLU and ASP; only at 
grossly elevated maternal plasma-GLU 
levels (280 jimol/dl) does GLU in this 
mammalian species begin to enter the 
fetal circulation. A somewhat similar 
barrier appears to be maintained by the 
mammary gland: In the lactating human 
female at least, the ingestion of 
relatively high doses of MSG does not 
significantly affect the GLU content of 
her milk (see bebw). 

Dietary intake of MSG by 
experimental animals- in all of the 
animal experiments mentioned in the 
foregoing account MSG was either 
injected, or administered by stomach 
tube in the form of an aqueous solution. 
Markedly different effects upon plasma- 
GLU concentrations have been reported 
from experiments in which mice were 
given MSG mixed with food. Mixed with 
‘‘infant formula** or %vilh a “soup diet” 
and administered by stomach tube. MSG 
in weanling mice has been reported to 
induce a rise of the plasma-GLU 
concentration only one-fifth to one-third 
as large as that caused by the same 
amount of MSG mixed with water. 
Ingested by adult mice as a food 
additive in the enormous amount of 
20,000 mg/kg. MGS has been reported to 
induce peak plasma-GLU concentrations 
no higher than 174 umol/dl little more 
than one-quarter of the plasma level 
(630 pmo\l6\) that is correlated %vith 
hypothalamic lesions caused by 
subcutaneous injection of 1500 mg/kg 
MSG. It is relevant in this context that 
the archival literature includes no report 
of brain lesions induced in any species 
by dietary intake of any amount of 
MSG. 

A postscript to these negative findings 
must be made. In a post-hearing 
communication dated April 3.1980, to 
the Board and to his co-partidpants in 
the hearing, Dr. Olney reported having 
found dear-cut hypothalamic lesions in 
all of 10 weanling mice who—after 
having been depdved of water 
overnight—bad drunk 0.2-0.35 ml of 
either a 10% aqueous GLU (presumably 
1-glutamic add) solution or a solution 
containing 6.5% GLU. 3.5% ASP. and 1% 
aspartame, while concurrently 
consuming an unspedfled amount of 
Purina mouse chow. The Board accepts 
this evidence (acknowledging that it 


stands at present unconfirmed) and 
considers that it imposes a qualification 
upon those statements according to 
which no focal brain lesions have been 
induced in any spedes by voluntary 
consumption of any amount of GLU or 
its monosodium salt A rough 
calculation suggests that the weanling 
rats had ingested a minimum of 13 mg of 
GLU with die drinking water. Assuming 
that body weights ranged between 10 
and 15 g. this intake corresponds to a 
loading dose of 900 mg/kg to 1300 mg/kg 
body weight 

Focal Brain Lesions Induced in 
Experimental Animals by Aspartame 

In the infant mouse, 2000 mg/kg 
aspartame administered by gavage in 
the form of an aqueous slurry has been 
reported to cause hypothalamic lesions 
in 39% of subjects. No such lesions were 
found in any 9-day old mouse given 500 
mg/kg aspartame by gavage. It seems 
reasonable to assume that in the infant 
mouse the risk of hypothalamic lesions 
begins to arise at a dose level of 1000 
mg/kg aspartame administered by 
gavage. lliis dose approximately 
corresponds to spo mg/kg aspartic add. 

Since neither the same dose nor very 
much higher doses of aspartame 
constmi^ by immature mice as part of 
the daily diet have been found to induce 
endocrine disorders (see below) it seems 
warranted to condude that the 
resorption and/or metabolism of 
aspa^c add depends upon the route by 
wUch this amino add is administered. 
Much like MSG. aspartic acid ingested 
as a food additive has been reported to 
induce elevations of the plasroa-ASP 
level smaller than those induced by 
aspartic add administered by gavage or 
subcutaneous injection. Further data 
concerning this point will be considered 
in a subsequent review of aspartame 
consumption in the human. 

Neuroendocrine Disorders Induced by 
MSG and Aspartame in Experimental 
Animals 

In view of the topographic 
characteristics of its neurotoxic effects it 
is not surprising that MSG administered 
in large amounts by subcutaneous 
injection has been found to induce 
endocrine disorders in mice, rats, and 
hamsters. In all of the studies from 
which such disorders were reported, 
subjects had received either a single 
subcutaneous injection of 3000 m^kg 
MSG on the second postnatal day. or a 
daily injection of 2200-4000 mg/kg for 10 
days starting on day 2. Prominently 
listed among the consequences of such 
treatments are: stxmting of body growth, 
obesity, and sterility in the female. 
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Althougb apparently not explicitly 
demonstrated thus far. it seems 
reasonable to assume that in the same 
species subcutaneous injection of 
similar amoimts of aspartate, or 
administration of aspartame by gavage 
in twice these amounts, would have 
similar endocrine consequences. It must 
be stressed, however, that no studies 
concerning the endooine effects of 
subcutaneous or intragastric 
administration of either MSG or 
aspartate appear to have been done in 
species other than rodents. Hence, at 
present nothing can be said concerning 
the relative susceptibility of the 
endocrine system of various non-rodent 
species to parenterally administered 
MSG or aspartate. 

Neuroendocrine Effects of Sub^ 
neurotoxic Doses of MSG and 
Aspartame 

One of the objecting parties has 
stressed the possibility that a routine 
intake of MSG or aspartame several 
times a day by Chilean throughout their 
formative years could entail repetitive 
disturbances in several neuroendocrine 
axes (e.g.« gonadotropins, growth 
hormone, and prolactin) and that such 
perturbations could adversely affect 
somatosexual development According 
to this suggestion, nevut^endocrine 
disorders induced by MSG or aspartame 
need not be associated with 
anatomicallv demonstrable lesions of 
the hypothalamus, and can be caused by 
an liid)alance of hypothalamic function 
resulting from the neuioexdtatory effect 
of glutamate and aspartate The notion 
is based upon a report by the ob^ing 
party according to which a 
subcutaneous in)ection of MSG in the 
presumably sub-neurotoxic amount of 
1000 mg/kg in the adult rat markedly 
elevates plasma levels of luteinizing 
hormone (LH) and testosterone (TS). It 
was pointed out at the hearing, however, 
that quantitatively similar fluctuations 
of LH and TS levels occur normally in 
the course of each 24-hour period, and 
thot the reported increases may thus 
have reflected no more than a normal 
dreadian or ullradian periodicity of LH 
and TS release. Moreover, tn two other 
published studies no correlation 
between MSG injections and 
fluctuations of LH and TS levels could 
be demonstrated. 

The suggestion that a routine intake of 
aspartame during immature stages of 
development can entail an impairment 
of sexual function in later life would 
seem effectively refuted by the results of 
a long-term study of the effects of 
aspartame consumption on reproductive 
function in the rat. In this study, a daily 
dietary intake of very large amounts of 


aspartame ranging between 1000 and 
3700 mg/kg. b^inning on postnatal days 
10-'2a and ending on days 90-lOOi. did 
not affect fertility, gestation, live birth, 
litter size, or nursing in either the 
experimental sub)ects or their offspring. 
The results of several further studies 
presented at the hearing likewise 
indicate that endocrine disorders are 
induced by MSG only when this 
substance is administered in amounts 
large enough to cause identifiable 
hypothalamic lesions. The experimental 
evidence thus appears to argue against 
the notion of sub^eurotoxic effects 
upon the neuroendocrine axis. 

Glutamate and Aspartame Consumption 
in the Human 

Among the data presented on this 
subject, the Board considers the 
following pragmatic evidence of 
particular relevance. 

1. In the adulL a loading dose of 34 
mg/kg aspartame (the 99th percentile of 
a projected mean daily consumption of 
7-9 mg/kg. and roughly equivalent to 
100 tablets of 20 mg aspartame) 
dissolved in orange juice induces no 
significant elevation of either plasma 
GLU or plasma ASP conceolration. 
Neither does a loading dose of 50 mg/kg 
aspartame induce any significant rise of 
GLU or ASP concentration in either 
blood plasma or erythrocytes. 

2. A similarly administered aspartame 
loading dose of 200 mg/kg in the adult 
(equivalent to 000-^00 aspartame 
tablets] causes the plasma ASP level to 
rise from a baseline of 0.2 funol/dl to 1 
fimol/dl. receding to baseline in 3 hours. 
Following such a dose, the plasma GLU 
level rises from 2.5 jxmol/dl to 6 p^mol/dl 
for a combined plasma GLU-f ASP rise 
to 7 /imol/dl. 

3. A hamburger-milkshake meal 
providing 1 g of protein per kg body 
weight, and containing free phis protein- 
bound GLU in the amount of 171-198 
mg/kg body weight and free plus 
protein-bound A^ in the amount of 09- 
103 mg/kg body weight, causes an 
elevation of the plasma GLU level from 
a baseline of 4 ^ol/dl to 9 funol/dl. 
and raises the plasma ASP level from a 
baseline of 0.3 >imol/dl to 0.8 fimol/dl. 
The addition of 34 mg/kg MSG (the 90th 
percentile of project^ MSG 
consumption) to this meal has no effect 
upon these post prandial elevations, and 
neither does the addition to the meal of 
34 mg/kg MSG plus 34 mg/kg 
aspartame. If the MSG addition to the 
meal is increased to 150 mg/kg the 
plasma GLU-f ASP level rises from a 
baseline of 5 pimol/dl to 25 fimol/dl; the 
addition of 34 mg/kg aspartame in this 
case causes no further increase in the 
plasma GLU-f> ASP level. 


4. In one-year old infants, a loading 
dose of 100 mg/kg aspartame induces a 
rise of the plasma ASP level from a 
baseline of 1.S fimol/dl to lA fiinoI/dL 
receding to baseiioe in 1-2 hours, litis 
finding appears to refute any suggestion 
that aspartic acid might be metabolized 
less efficiently in infants than in adults. 

5. In PKU heterozygote adults 
aspartame loading doses of 34 mg/kg 
and 100 mg/kg are metabolized much as 
they are in normal individuals. The 
resulting rise in plasma GLU level is 
virtually the same in both categories of 
subjects* while the rise in plasma ASP 
level is slightly, but not significantly, 
higher Plasma GLU+ASP level reaches 
a mean of 4.5 fuaol/dl in normal adults, 
a mean of 4.8 fimoi/dl in PKU 
heterozygote adults. 

6. In the lactating woman, a loading 
dose of 50 mg/kg aspartame (about 150 
aspartame tablets) induces no 
significant elevation of plasma ASP or 
GLU levels. This dosage raises the ASP 
concentration hi her i^k from 2.3 to 4.8 
^ol/dl. the GLU concentration bom 
109 to 120 pmol/dL At this high level of 
maternal aspartame intake, the breast¬ 
fed infant's normal daily intake of 366 
mg/kg GLU ASP is increased by no 
more than 0.77 mg/kg. 

7. Placental transfer of ASP to the 
fetus. For obvious reasons, this problem 
cannot be directly approached 
experimentally in the human. The 
fotloHring condusions are based upon 
experiments in pregnant monkeys. 

The primate placenta maintaine a 1; 2 
plasma-concentration gradient toward 
the fetal drculation for most amino 
acids. However, both GLU and ASP are 
exceptions to this rule. GLU is not 
transferred at all from the maternal to 
the fetal circulation even when the 
maternal plasma level is increased from 
a baseline of 5 pmol/dl to 55 ^ol/dl: 
only at the enormously elevated 
maternal plasma GLU level of 280 funol/ 
dl—induced by direct intravenous 
infusion of GLU—does some transfer to 
the fetus take place. The placenta 
maintains an equally effective barrier 
against ASP: intravenous infusion of 100 
mg/kg ASP (in one hour) elevates the 
maternal ASP level from a baseline of 
0.4 /imol/dl to 80 fimoI/dl: the fetal 
plasma ASP level under these 
conditions does not exceed 0.42 ^mol/ 
dL Maternal ASP infusion of 200 mg/l^/ 
hr induces a maternal plasma ASP rise 
to 237 funol/dl. while the fetal plasma 
ASP level rises from a baseline of 0.6 
|xmoI/dl no further than 4.5 ^ol/dl. 

Taken together with items 1 and 2 
above, these findings indicate that both 
mother and fetus are thoroughly 
protected against hazardous plasma 
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ASP levels: The mother by a hi^y 
effective barrier of ASP resorption and/ 
or metabolism, the fetus in addition by 
an equally effective placental barrier. 
The mother herself has no comparably 
effective defense against GLU. but 

E lasma GLU levels high enough to place 
er at risk are not reflected in the fetal 
blood plasma. 

Risk Evaluation 

In attempting to assess the risk of 
focal (in particular, hypothalamic] brain 
damage connected with human 
aspartame consumption, the Board 
decided to adopt a 100 |imol/dl 
concentration of GLU-f ASP in the blood 
plasma as the critical level. This 
conservative assumption was made for 
reasons of caution: 100 fimol/dl is the 
concentration at which a 50% 
occurrence of focal brain lesions has 
been reported for the infant mouse, the 
animal form generally thought to be 
most sensitive to the neurotoxic effects 
of glutamic and aspartic acid, the 
problem thus became reduced to the 
question whether, and at what level of 
consumption by the human aspartame 
could induce plasma GLUASP 
elevations approaching the 100 fimol/dl 
level when taken alone, or alternatively, 
whether it could significantly contribute 
to such elevations induced by MSG 
consumption. It should be recalled in 
this connection that—unlike the brain 
damage associated %vith 
phenylkalanine—the focal brain lesions 
assodated %vith GLU and ASP 
neurotoxicity are not contingent upon a 
long-maintained high plasma 
concentration of the causative agent: It 
is evident from animal experiments that 
focal hypothalamic lesions can be 
induced by a single elevation of the 
plasma GLU and/or ASP concentration 
to the level of 100 fimol/dl. 


It is of some historic interest that 
much of the evidence reported to the 
Board concerning the aforementioned 
question dates from recent years (1976- 
1979). and consequently was not 
available at the time the objections to 
the approval of aspartame as a food 
additive were originally filed. With a 
single exception, the following 
statements can at present be considered 
justified by the results of experiments 
done directly in the human rather than 
in one or more animal species: 

1. The human organism, infant as well 
as adult, is protected against high surges 
of ASP concentration in either blood 

lasma or erythrocytes by a biological 

airier mechanism presumably located 
in the gastrointestinal mucosa and/or 
liver. The effectiveness of this protective 
mechanism is illustrated by the 
observation that loading doses of 
aspartame as high as 200 mg/kg body 
weight (in a 60 kg individual eouivalent 
to 600 aspartame tablets or 20 liters of 
aspartame-sweetened bever^e 
consumed in a single sitting) induce an 
elevation of plasma and erythrocyte 
GLU+ASP concentration of no more 
than 5 ;imol/dl above a baseline level of 
2.5-3 /unol/dl. It is of added significance 
that these elevations are short-lived, 
receding to baseline in about 3 hours 
time. It follows that repeat-doses of the 
same enormous magnitude, when 
spaced 3 hours apart, are unlikely to 
escalate the GLU-»-ASP concentration 
much beyond the level induced by the 
first dose. 

2. The ASP plasma-entry barrier is 
unaffected by simultaneously ingested 
MSG: the 25 fimol/dl plasma, GLU-f ASP 
concentration achieved by adding to a 
protein-rich meal a very large dose of 
MSG (150 mg/kg. or 9000 mg in the case 
of a 60 kg person) is not augmented by 
the further addition of 34 mg/kg 


aspartame (100 aspartame tablets) to the 
meal. 

3. The PKU heterozygote adult is no 
less effectively protected against 
aspartame-induced surges of plasma 
GLU+ASP concentration than the 
normal human. 

4 . In the breast-fed infant, a 
consumption of 50 mg/kg aspartame by 
the lactating mother resudts in an 
increase of no more than 0.77 mg/kg 
GLU 4 ASP over the normal daily intake 
of 366 mg/kg GLU-f ASP. 

5. The speculation that aspartame 
consumption by the pregnant women 
could expose her fetus to a high risk of 
focal brain damage cannot be 
investigated directly in the human. 
However, experimental findings in the 
monkey indicate that the primate 
placenta maintains a nearly 
insurmountable barrier against any 
transfer of GLU and ASP from the 
maternal to the fetal circulation. 

Conclusion Regarding Aspartame- 
Induced Focal Brain Lesions 

In the Board’s opinion, the most 
pertinent evidence presented at the 
public hearing convincingly 
demonstrates that the risk of focal brain 
damage associated with aspartame 
consumption in the human is negligible. 
Elevation of plasma GLU-h ASP 
concentration even to the lowest level 
that could be siispected of being 
neurotoxic (100 fimo1/dl) would require 
an inconceivably high oral aspartame 
intake. Such levels might in fact prove 
attainable only by parenteral ASP 
administration designed to bypass the 
highly effective intestinal and/or hepatic 
bmrier mechanism guarding against 
surges of plasma ASP concentration. 

pit Ooc FU»d r-zs-ct. un) 
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DEPARTMENT OF AGRICULTURE 

Food and Nutrition Service 

Food OistrilHition Program: Food Bank 
Demonstration Project 

AQE9ICY: Food and Nutrition Service. 
USDA, 

actk>n: Notice of Demonstration 
Project._ 

summary: This Notice announces the 
Department of Agriculture's intention to 
conduct a demonstration project 
involving the provision of USDA- 
donated foods to food banks for use in 
emergency food box distribution 
programs to needy individuals and 
families. This demonstration project is 
mandated under Section 211 of the 
Agricultural Act of 1060 (Pub. L 96-494). 
This Notice also sets for^ the 
procedures under which the 
demonstration project will be conducted 
and solicits applications to take part In 
the project from food banks which have 
been providing an emergency food box 
distribution service since March 1980. 
OATES: Effective date: July 24.1981. 
Application: Food banks desiring 
participation In the project must apply 
on or before August 24.1981. 

FOR FURTHER INFORMATION CONTACT: 
Cwena Kay Tibblts, Chief, Program 
Monitoring and Policy Development 
Branch. Food Distribution Division. 

Food and Nutrition Service. USDA. 
Washington. D.C 20250 (202-447-8388). 
SUPPLEMENTARY INFORMATION: Section 
2tl of the Agricultural Act of 1980 
mandates that the Department 
demonstrate, through the actual 
participation of selected sites, the 
feasibility of providing USDA-donated 
foods to food banks for use in 
emergency food box distribution to 
eligible individuals and families. In 
addition to testing the feasibility of 
USDA providing food items for use by 
food banks, the Department will 
evaluate the effectiveness of and need 
for Federal participation in such a 
program, and the feasibility of 
continuing such participation. The 
evaluation will take into account 
various aspects of the households 
served by this program, including the 
socio-economic and demographic 


characteristics of such households, the 
circumstances placing the households In 
need of emergency assistance, and other 
social assistance services in which the 
households are participating or for 
which they are eligible. Participation 
data, food donations and Inventory 
data, transportation and delivery costs, 
administrative procedures and cost data 
related to the receipt and distribution of 
USDA-donated foods, and staffing 
patterns will be examined by the 
Department in preparing its evaluation. 
The results of that evaluation will be 
forwarded to Congress by October 1. 
1982, as required by statute. 

Description of Project 

The Food Bank Demonstration Project 
mandated by the Agricultural Act of 
1980 (Pub. L 96^94) Is scheduled to 
begin on or about October 1.1981, and 
will operate for no more than one year. 
Three sites will be selected to 
participate in the demonstration project 
Each project site will be located in a 
different FNS Region, of which there are 
seven. The selections will be made in 
consultation with the Community 
Services Administration and other 
appropriate agencies. 

Basic Operational Requirements 

USDA-donated foods %vitl be made 
available to food banks in accordance 
with an FNS-approved agreement 
between the State Distributing Agency 
under FNS’s Pood Distribution Program 
and the food bank. We expect that the 
following food items will he provided in 
package sizes available to the 
Department; (a) Instantized non-fat dry 
milk: (b) butter: and (c) process 
American cheese. These food items will 
be provided in quantities which the food 
bank can use without waste. Some of 
these food items mav require 
repackaging. These food items shall be 
used to supplement foodstuffs obtained 
from other sources. Food banks shall 
prepare and provide food boxes 
containing USDA-donated food items to 
those households which have been 
certified by the food bank to be in need 
of emergency food assistance. 

State Distributing Agency 
Responsibilities 

The affected State Distributing 


Agency must enter Into an agreement 
with FNS tmder which It will provide 
donated foods to food banks in 
accordance with an FNS-approved 
agreement with the food bank. 

It will also be responsible for ensuring 
that food banks do not exceed a 60-day 
supply of donated food items in 
inventory. Finally, the agency will be 
asked to review and transmit to the 
appropriate FNS Regional Office 
quarterly reports prepared by the food 
bank on the numl^r of food boxes 
distributed, the number of individuals in 
the recipient household and other 
information as required by FNS, and to 
report monthly on the types and 
quantities of food Items provided to the 
food bank. 

Food Bank Responsibilities 

Each food bank participating in the 
project must enter into an agreement 
with FNS under which It will be required 
to maintain leased, owned or donated 
fadlities which are adequate for the 
storage of a 80-day supply of dry. 
refrigerated and frozen donated food 
items and will properly safeguard 
against theft, spoilage, and other loss. In 
areas where health department 
certification is required, the project site 
must maintain such certification for the 
storage, repackaging and distribution of 
foodstuffs for the duration of the 
demonstration project. Households will 
be certified by the food bank for 
participation in the program according 
to USDA-approved procedures. The food 
bank will responsible for maintaining 
records which identify all households 
certified to receive the emergency food 
box. Each household record shall 
contain, at a minimum, the case name, 
address, household size, circumstances 
placing the household in need of food 
assistance, declaration of other social 
assistance programs for which the . 
household has applied, the type and 
quantity of USDA food items which 
have been provided to the household 
and the date the food box was provided. 
The food bank will also be responsible 
for repackaging USDA-donated food 
items in accordance with FNS-approved 
guides and applicable health department 
requirements; preparing and 
distributing, in accordance with the 
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FNS-approved guide rate, food boxes 
which provide a maximum 3day supply 
of USOA-donated foods: ensuring that 
no more than three food boxes are 
provided to any household during a d> 
month period; and establishing 
procedures to avoid the duplicate 
issuance of food boxes. Finally, the food 
bank will be asked to cooperate with all 
evaluation activities connected with the 
demonstration project, including the 
preparation and submission of quarterly 
reports to the State Distributing Agency 
on the number of food boxes distributed, 
the number of individuals within the 
recipient households, and other 
information needed for the evaluation of 
the project. 

Federal Responsibilities 

FNS will monitor project operations, 
evaluote the demonstration project, and 
provide whatever training and technical 
assistance may be necessary during the 
project. FNS will also pay approved 
administrative costs associated with 
any data compilations which are 
requested by FNS over and above those 
recordkeeping requirements set forth in 
Part 250 of the Food Distribution 
Program Regulations or this Notice. 
USDA will pay the costs for providing 
DSDA-donated foods to the State 
Distributing Agency, 


Eligible Institutions 

Food banks wishing to participate in 
the demonstration project must have tax 
exempt status under the Internal 
Revenue Service Code. The food bank 
must have been in operation since 
March 1980 and provided an average of 
100 food boxes per month during the 
three months previous to submission of 
its application for participation. In areas 
requiring current Health Department 
certification for the storage and handling 
of food stuffs, the food bank must have 
obtained that certification. 

Applications 

Food banks which meet the criteria 
for eligibility set forth above may obtain 
applications for participation in the 
demonstration project from the Director. 
Food Distribution Division, Special 
Nutrition Programs, Food and Nutrition 
Service. USDA. GHI Building, 
Washington, D.C 20250. Applicants 
must provide the information requested 
in Attachment 1, Application for 
Participation in the Food Bank 
Demonstration Project. This information 
may be submitted in whatever format 
the applicant deems appropriate. 
Applications must be signed by the food 
bank representativefs) with the 
authority to commit the organization to 


the project; postmarked no later than 30 
days after publication of this Notice; 
and returned to the Director, Food 
Distribution Division, at the above 
address. 

Selection of Sites 

All food banks applying for 
participation in this demonstration 
project will be reviewed by a panel 
consisting of FNS and Community 
Services Administration representatives. 
Applications will be ranked based on 
the capability of the applicants to 
comply with the provisions contained in 
the Regulations and this Notice: the 
availability of necessary facilities, staff, 
and other resources; and the State 
Distributing Agency's willingness to 
participate in the demonstration project 
Since no more than one site per FNS 
Region will be selected, geographic 
location will also be taken Into 
consideration. 

Notice of Selection 

USDA will notify all applicants of 
those sites selected for demonstration 
project operations. 

Dated: July 21.1981. 

G. William Hoagland. 

Administrator, Food and Nutrition Service, 

aiLLMQ COOC 
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ATTACHMENT I 

APPLICATION FOR PARTICIPATION IN THE FOOD BANK DEMONSTRATION FROJECT 
NOTE: INFORMATION SHOULD BE PROVIDED FOR FOOD BOX DISTRIBUTION 
OPERATIONS ONLY 

FOOD BANK ORGANIZATION 


None of Food Bank 
« 

Address _ 


Telephone Nuaber 

Clty/ComnunltyCles) Served __ 

Nuaber of Distribution Sites 

Naae and title of the individual who would be responsi* 
ble for this project and %rould act as a liaison between 
the USDA and the Food Bank _ 


Date of receipt of IRS tax-exeapt status 


Month/year in which food boxes were first distributed 


Indicate the total nuaber of paid and volunteer worker-hours per month which are 
currently used to perform the following food box tasks. 


TASK 

TOTAL NUMBER PAID 
WORKER-HOURS PER MONTH 

TOTAL NUMBER VOLUNTEER 
WORKER-HOURS PER MONTH 

Soliciting Donations 



Transporting Foods 



Repackaging Foods 



Asseabling Food Boxes 



Determining Eligibility 



General Adalnlstratlon 



Other Support Functions 

m 
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POOD BOX OPERATIONS 

Mwaber of food boxes distributed In each of the previous three nonths 

(3rd preceding month) _ 

(2nd preceding month) __ 

(let preceding month) 

Approxiiaate dollar value of the food and cash donations received during the 
previous three aK>nth period by sponsor type. 


SOURCE OF DONATIONS 

CASH 

DONATED FOODS 

Local Government 

Community Services Administration 

General Public 

Other 




Indicate the current cubic capacity of leased, owned, or donated facilities for 
dry, refrigerated and frozen food storage, and those idiich will be available to 
the Food Bank during the demonstration project. 


TYPE OF STORAGE 

TOTAL CURRENT 
CUBIC CAPACITY 

TOTAL CUBIC CAPACITY AVAILABLE FOR 
USE DURING THE DEMONSTRATION PROJECT 

DRY 



REFRIGERATED 



FROZEN 




Describe briefly the procedures which the Food Bank would implement to: 

(a) Maintain records of households certified to participate as food box 
recipients: 
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(b) Account for USDA donated foods which have been distributed and those 
which are in inventory: 


(c) Insure that only households tdtich have been certified receive food boxes 
at the distribution site: 




• j 

I :f ' 

(d) Insure that households do not receive duplicate food boxes: 


% 




I 


(e) Repackage foods into aiaes appropriate for distribution to households: 





I 
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The demonstration project vlll require the repackaging of some of the foods 
provided. Is State or local health department certification required to store 
or'repackage foods? 

YES / 7 

% 

NO / 7 

If yes* Is the applicant Food Bank certified to store and repackage food? 

YES / 7 

NO / 7 

It yes. attach photo copies of the certification. 


OTHER 

In addition to the above Information, describe the special characteristics, 
operations, or other Items of consideration vhlch would enhance USDA's under¬ 
standing of your Food Bank operations. 


In order to expedite the Implementation of the demonstration project, please 
indicate the quantity of Instantized non-fat dry milk, butter, and cheese which 
would be distributed to a ond-person household as part of a three day supply of 
'food. This Information will not be used in the selection of project sites. 



QUANTITY 

Non-fat dry milk 


Butter 

* 

Cheese 


Date of application 



Signature of a representative of the Food Bank %rlth the authority tq connlt the 
organization to the demonstration project:___ 


tni D«c. nM M( Am) 

OUXINO coot MM-JO-C 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 122,284, and 265 

(SW-fRL 1891-3) 

Standards Applicable to Owners and 
Operators of Hazardous Waste 
Treatment Storage and Disposal 
Facilities; Consolidated Permit 
Regulations 

aocncy: Environmental Protection 
Agency (EPA). 

action: Notice of effective dates of 
interim final rules. . _ 

summary: In accordance with a 
determination under Executive Order 
12291. EPA is today announcing that its 
January 12,1981 standards for 
permitting hazardous waste tanks, 
container storage facilities, piles and 
storage surface Impoimdments and its 
January 23.1961 standards for 
permitting hazardous waste incinerators 
will go into effect on July 13 and 22, 

1981, respectively, as originally 
scheduled However, It is EPA* *s intent to 
initiate rulemaking to suspend the 
effective dates of the permitting 
standards for storage surface 
impoundments and incinerators, as 
applied to existing facilities, in the near 
future, 

DATES: The effective dale for the interim 
final rules issued on January 12.1981, in 
40 CFR Parts 122, 264 and 265. but 
exclusive of 40 CFR 264T43. 264.145-151, 
265.143 and 265.145-151, is July 13,1981. 
The effective date for the interim final 
rules issued on January 23,1981, in 40 
CFR Parts 122,284 and 285 is July 22, 
1961. 

FOR FURTHER INFORMATION CONTACT: 
The RCRA hazardous waste hotline. 
Office of Solid Waste (WH-565), U.S. 
Environmental Protection Agency. 401 M 
Street. S.W^ Washington, D.C. 800/424- 
9346 (554-1404 in Washington. D.C). 
SUPPLEMENTAL INFORMATION: On 
January 12 and 23,1961, EPA 
promulgated standards for permitting 
hazardous waste treatment and storage 
facilities (tanks, container storage 
facilities, piles, storage surface 
impoundments and incinerators) under 
the Resource Conservation and 
Recovery Act of 1976. as amended 
(RCRA). See 46 FR 2802 (January 12. 
1981) and 46 FR 7666 (January 23.1981). 
As required by Section 3010(b) of RCRA, 
these standard were scheduled to take 
effect six months after date of 
promulgation—I'.e., July 13 and 22,1981, 
Shortly after the January standards 
were published, the President issued 
Executive Order 12291 which sets forth 


requirements for agency regulatory 
activities. Section 7 of the Order directs 
Federal agencies to postpone the 
effective dates of regulations that did 
not become effective prior to February 
17.1981. unless (1) the Agency has 
prepared a Regulatory Impact Analysis 
(RIA) on the rule or (2) the Agenev finds 
that there is good cause for the rme to 
become effective prior to compledon of 
an RIA and so notified the Office of 
Management and Budget (OMB) at least 
fifteen days before the effective date of 
the rule. 

EPA has received numerous telephone 
calls over the last several weeks asking 
what action the Agency planned to take 
under Section 7 of the Order with 
respect to the January 1981 hazardous 
waste permitting standards. The 
purpose of this notice is to advise the 
public that on June 26.1961, EPA 
notlBed OMB that for good cause, EPA 
intended to allow its January 12 and 23. 
1981 waste permitting standards to go 
into effect as scheduled. In the letter 
notifying OMB. however. EPA indicated 
that it intended to initiate rulemaking to 
suspend the effective date of the 
standards for storage surface 
impoundments and incinerators, as 
applied to existing facilities, pending 
furiher evaluation of the 
appropriateness of those standards for 
existing facilities. EPA also stated that, 
pending completion of this rulemaking. It 
would not begin processing permits for 
existing storage surface impoundments 
and incinerators.^ A copy of EPA*s letter 
to OMB is attached as an Appendix to 
this notice. 

OMB has not objected to EPA*8 
proposed course of action. 

Dated: July 17.1961. 

Anne M. Corsuch. 

Administrator. 

U.S. Environmental lYotection Agency. 
Washington. D.C 

Appendix 
June 26.1981. 

Honorable David A. Stockman. 

Director. Office of Management and Budget 
Washington. D.C 

Attention: James C Miller IIL Administrator. 

Office of Information and Regulatory 

Affairs 

Dear Mr. Stockman: On January 12 and 23 
of this year, EPA promulgated Interim final 
standards for permitting new and existing 
hazardous waste storage and treatment 
facilities (containers, tanks, svaste piles, 
storage surface impoundments and 


* EPA will begin processing permits for the 
remaining fscilitlet covered by the |eniiary 19S1 
•undsrds (I.#., new and existing container, lank and 
waste pile storage facilities; new storage surface 
Impoundmenta and new indneratore) as soon as the 
applicable regulaUoas become elTective. 


Indnerators) under the Resource 
Conservation and Recovery Act of 1976. as 
•mended ("RCRA** or **Acr'),* As required by 
Section 3010(b) of RCRA, these standards are 
scheduled to take effect six months after date 
of promulgation—/.e., July 13 and 23,1981. 
Although a regulatory impact analysis of the 
standands is underway. It will not be 
completed by these effective dates.* The 
purpose of letter is to advise you, as 
required by Section 7 of Executive Order 
12291, that there is good cause for allowing 
these standards to go into effect prior to 
completion of that analysis. 

PermitUng Standards for New and Existing 
Tanka. Piles and Containers 

There are several important reasons for 
allowing these standards to go into effect as 
scheduled for both new and existing 
facilities. FusL they are subiect to a fall, 1960. 
court-ordered promulation deadline. State of * 
Winpis V, Cos tie. Na 78-1688 et a!. (DD.C, 
December la 1979). In our opinion, a 
suspension of the effccUva date of those 
standards (or their withdrawal) might well be 
found to be a violotioo of that order.* 

Second, ■ suspension or withdrawal of the 
standards—either in their entirety or as 
applied to new facilities—would create • 
moratorium on the operation of new 
hazardous waste management fadlitJes until 
revised standards could be promulgated and 
implemented. Under Section 3005 of the Act 
new facilities (Le.. facilities which came into 
existence after November 19,1980) cannot 
begin operations without a RCRA permit. « 
RCRA permits, in turn, may be issued only 
after EPA has promulgated regulaUons 
establishing standards for hazardous waste 
management facilities under Section 3004 
(Section 3005(c)). Thus, if EPA were to 
suspend the effective dates of or withdraw its 
permitting standards for tanlcs, waste plies 
and containers, no new facilities of these 
types could be issued the permits necessary 
to allow them to begin operations. This would 
not only exacerbate existing off-site capacity 
short-falls (thus Increasing the risk of 
improper waste disposal), but also delay the 
start-up of new manufacturing operations 
which intend to manage wastes on-site. 


> 46 Fed. Reg. 2802 0«nuaiy 121961) and 46 Fed. 
Reg. 7066 Ooniury 23.1961). Copies of these 
rogubtions irs encloted. These regublioos also 
ladiide minor ameodawaits to the dosms. pott- 
dosors and Indncrator rvqulmnenti apptirabb to 
existlsxg fodlilbs during interim status These 
amendments were either In reipooss to 
conunent or in order to cbrlfy the intent of tba 
r^ulaUonm. Ws intend to allow them to go into 
effect In July as scheduled. 

* We expect to complete our regublory Impact 
analysis on the storage and tisatmenl standards by 
mid-ISaz. 

* Atthou^ t)M court's ordsr technlcotly only 
establishes deadlines for the **pfomutgatk>n** of 
standards, we betbvs that any lengthy sospension 
of their effeoHvs date could well be found to 
consUtute non-compliance with the order. This b 
true for two reasons. First the six month elToclive 
dale period under Section 3010(b) Is fixed and 
mandatory, making it in effect en element of the 
promulgation. Secoful promulgation of a rub, 

foHow^ by ite long term suspension, may well be 
considered by the court to constitute evasion of Its 
order. 
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FixMlly. the reguleted community end the 
general public have not seriouily criticized 
the applicability of the standards to either 
new or existing facilities. The relatively few 
technical problems which have been raised 
by indust^ commenters should be resolved 
within the next month or two. long before 
EPA would actually issue permits to any of 
these facilities. 

Permitting Standards far New and Existing 
incinerators and Storage Surface 
Impoundments 

We believe that there is also good cause 
for allowing the January standards for 
permitting incinerators and storage surface 
impoundrmts to go into effect for new 
facilities in July. Tliey. too. are sub|ect to the 
fall 1960. court deadline in State of Hiinois v. 
Costie In addition, as noted above, a lengthy 
suspension of these regulations %vith respect 
to new facilities would substantially delay 
their commencing operations, FuialJy. the 
Agency has received relatively few 
comments from Industry or the public 
suggesting that these standards are not 
appropriate for new facilities. 

Industry has contended, however, that it 
%viU be extremely costly. aiKi in some cases, 
technically infeasible, to retrofit existing 
facilities to meet these standards. We have 
not had an opportunity to evaluate the merits 
of these aiguments in detail, and believe that 
we should do so in light of the data 


supporting the rules in order to fully consider 
the appropriateness of applying th^ 
standards to all types of existing facilities. 
The January rules were promulgated uiuler 
considerable time constraints and It is 
possible that some of these considerations 
were not adequately evaluated. In light of 
industry's comments and because the 1060 
amendments to the Act expressly require us, 
where appropriate, to distinguish between 
new and existing facilities in issuing 
standards under Section 3004. we believe It 
would be desirable to re-examine the January 
requirements for existing indnerators and 
storage surface impoundments before we 
begin issuing permits to them. 

An immediate suspension of these 
regulations for existing facilities urould make 
the Agency vulnerable to legal attack both In 
the State of Hiinois v. Castle case and In the 
U.S. Court of Appeals.* However, if we 
obtain a modification of the court's order and 
go through proper rulemaking procedures, we 
can substantially reduce this risk, in the 


* As noted above, we betteve a suspeneioo of the 
regttUtiotia could well be found to be a violation ol 

the court's order. Moreover, euspenaioo of a 
reguUtion la oonaidered a nilemakiog iindar tha 
Administrative Procedures Act and requires prior 
notice end coauneol unlese there la “$ood cause'* 
lor tsiulng the suspension without it Council of the 
Southern Mountains, ina v. Donovan, No. M>>2S3a 
(D.C Cir„ April la. isei). The "good cause** 
exception has been taterpeeted quite narrowly, id 


event a final decision b made to suspend the 
regulations. 

Therefore, over the next two weeks, we 
Intend to take the following actions: 

1. First, we will file a motion with the court 
requesting an extension of the deadline for 
promulgating standards for existing storage 
surface impoundments and incinerators. 

2. Second, we will publbh for public 
comment a Fedaral Ragislar, notice proposing 
to suspend or withdraw the Januaiy 
standards for existing storage surface 
bnpoundments and incinerators. 

3. Finally, we will publish s Federal 
Ragbtar notice announcing that we will not 
begin processix^ permits for existing storage 
surface impoun^ents or indnerators until 
the court has acted on our motion and we 
have fuUy evaluated public comments on the 
proposed suspension. 

If you have any questions about this letter 
or our proposed course of action «vlth respect 
to the storage surface impoundment and 
Incinerator regulations, please call Thornton 
W. Field of my staff at 755-0400. 

Sincerely yours, 

Axine M Gorsuch, 

Administrator. 

Enclosures 

cc Frederick N. IChedouri 

(nt Doc flI-ZITV PM r-ZS-M; MSmi| 
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CONSUMER PRODUCT SAFETY 
COMMISSION 

16 CFR Parts 1011.1012. and 1013 

Agency Activities; Meetings Policy^ 
Meetings Between Agency Personnel 
and Outside Parties; Meetings Sub)ect 
to the Government in the Sunshine Act 

agency: Consumer Product Safety 

Commission. 

action: Final rule. 

summary: In this document, the 
Consumer Product Safety Commission 
sets forth its final regulation governing 
both Commission meetings subject to 
the Government in the Sunshine Act. 5 
U.S.G 552(b). (Sunshine Act Regulation) 
and meetings between agency personnel 
and outside parties (Meetings ^licy). 
EFFECTIVE DATE: {lily 24. 1981. 

FOR FURTHER INFORMATION CONTACT: 
Alan H. Schoem. Alan R. Schwartz or 
Margot de Ferranti, Office of the 
General Counsel Consumer Product 
Safety Commission. Washington, D.C 
20207, telephone (202) 634-7770. 
SUPPLEMENTARY INFORMATION: On 
December 12 1980. the Commission 
published in the Federal Register (45 FR 
82066) a proposed revision of its 
regulation governing both Commission 
meetings subject to the Government in 
the Sunshine Act (Sunshine Act 
regulation), proposed 16 CFR Part 1013. 
and meetings between agency personnel 
and outside parties (Meetings ^licy), 
proposed 16 CFR Part 1012 and sought 
comments on the proposed revisions. 

The proposed revision of the 
Commi86ioo*s Meeting Policy primarily 
provided additional Oexibility by 
delegating certain decisions and by 
establishing limited additional 
exemptions to the public attendance, 
advance notice and recordkeeping 
requirements. The proposed revision of 
the Commission Sunshine Act regulation 
provided technical amendments to bring 
the Commission's regulation into 
conformance with the provisions of the 
Sunshine Act In every particular. In 
addition, the proposed revisions 
separated the Commission's general 
public notice provisions, proposed 16 
CFR Part 1011, the Commission's 
Meeting Policy, and the Commission's 
Sunshine Act regulation into three parts. 
Finally, the proposed revision contained 
editorial and non-substantive clarifying 
changes to make the regulations clearer. 

Discussion of Comments 

The Commission received no 
comments regarding the revision of its 
Sunshine Act regulation. Likewise, the 
Commission received no conunents 


regarding the reorganization into three 
separate parts of me general public 
notice provisions, the Meetings Policy, 
and the Sunshine Act regulation. 
Therefore, the Commission finalizes the 
regulations in those respects. 

The Commission received comments 
from Consumers Union, the National 
Consumers League, and two municipal 
consumer agencies on the proposed 
revisions to the Meetings Policy. All of 
the four comments focused solely on 
proposed § 10124(d) (10). which would 
provide an additional exemption to the 
public attendance requirement for 
meetings between agency staff and 
outside parties when the meeting 
"concerns matters at their very early, 
exploratory and information stages." 
The commenters asserted that mansion 
of the public at the "early, exploratory** 
stages would deprive the Commission 
staft of information which might be 
significant to a Commission d^sion 
whether to act on the information 
received. The commenters contended 
further that absent public attendance, 
there was not adequate assurance that 
the public would be informed as to what 
went on during "early, exploratory" 
meetings. 

After having considered the 
comments, the Commission has 
reconsidered proposed i 10124(d)(10) 
and has determined to delete proposed 
S iai24(d)(10). 

In addition to the issue raised by the 
public comments, the Commission has 
further considered the effect of the 
exclusion from the definition of "outside 
parties" of "(olfficers and employees of 
the Federal Government when acting in 
their ofRciai capacities." See $ 1012^c) 
of the Proposed Revisions. The effect of 
this exclusion is to except from the 
advance public notice and public 
attendance requirements all meetings 
between Commission staff and Federal 
personnel. 

There have been occasions, however, 
when Federal personnel meeting with 
Commission staff have advocated a 
particular course of Commission action 
on behalf of private parties who are 
represented at the meeting by the 
Federal personnel The Commission 
wishes to make it clear that the advance 
public notice and public attendance 
requirements do apply to meetings at 
which Federal personnel will advocate a 
course of action on behalf of particular 
parties who would be "outside parties" 
subject to the meetings Policy's 
requirements. 

Accordingly, the Commission has 
revised i 10122(c) as follows: 

Officers and employees of the Federal 
Government when acting in their offkial 


capacities (except when advocatijig a 
particular course of action on behalf of an 
outside party) are not outside parties. 

Because the revisions to the 
regulations issued below concern 
statements of policy and because the 
Commission believes it is important that 
the revisions take effect as soon as 
possible in order to provide the 
additional flexibility gained by 
delegating certain decisions and 
eatablishing limited additional 
exemptions to the public attendance and 
advance notice requirements, and to 
clarify the existing regulation, the 
Commission for good cause finds that 
the revised regulations should take 
effect immediately. 

Having considered the comments on 
the proposal and further considered the 
definition of "outside party" the 
Commission concludes that the 
revisions to the Notice of Agency 
Activities, the Sunshine Act Regulation 
and Meetings Policy should be issued as 
set forth below. 

Title 16 of the Code of Federal 
Regulations is amended by revising part 
1012 and adding parts 1011 and 1013 as 
follows: 

PART 1011—NOTICE OF AGENCY 
ACTIVITIES 

Sm. 

1011.1 General policy conjldeiuUons; scope. 
10112 OeflniUons. 

10112 General requiremenU for various 
kinds of meetings. 

1011.4 Forms of advance public notice of 
meetings: Public Calendar/Master 
Calendar and Federal Register. 

Authority: 5 U.aC. 552b(g): Pub. L 02-673. 
86 Slat. 1207 (15 U.S.C 2061-81) as amended 
by Pub. L 04-284. 00 Stat. 503. Pub. L 05-319, 
02 Stat 386. Pub. L OS-631.02 Stat 3742 Pub. 
L 00-180, 81 Stat 566 (16 U.S.C 1191-1204); 
Pub. L 86-613. 74 Stat 372 as amended by 
Pub. L 80-756.80 Stat 1303. and Pub. L 01- 
113.83 Slat 187 (15 U.S.C 1261-74); Pub. L 
01-601. 84 SUt 1670 (15 U.&C. 1471>76) and 
the Act of Aug. 7,1956. 70 Slat 053 (15 U.S.C. 
1211-14). 

S 1011.1 Oeoeral policy considefatlons; 
acopa. 

(a) In order for the Consumer Product 
Safety Commission to properly carry out 
its mandate to protect the public from 
unreasonable risks of injury associated 
with consumer products, the 
Commission has determined that it must 
involve the public in its activities to the 
fullest possible extent. 

(b) To ensure public confidence in the 
integrity of Commission decisionmaking, 
the Agency, to the fullest possible 
extenl will conduct its business in an 
open manner free from any actual or 
apparent impropriety. 
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(c) This Part 1011 presents general 
provisions concemi^ public notice for 
various types of Agency activities. 

11011.2 Definttiont. 

As used in this Part 1011. the 
following terms shall have the meanings 
set forth: 

(a) Agency, The entire organization 
whi^ ^ars the title Consumer Product 
Safety Commission (CPSC). 

(b) Agency staff, toployees of the 
Agency other than the five 
Commissioners. 

(c) Commissioner, An Individual who 
belongs to the collegial body heading 
the CPSC. 

(d) Commission, llie Commissioners 
of the Consumer Product Safety 
Commission acting in an official 
capacity. 

(e) Commission Meeting. A meeting of 
the Commissioners subject to the 
Government in the Sunshine Act. 5 
U.S.C. 552b. This term is more fully 
defined in the Commission's regulations 
under the Government in the Sunshine 
Act. 16 CFR Part 1013. 

(f) Agency meeting, A meeting 
between Agency personnel, including 
individual Commissioners, and outside 
parties. This term and the term "outside 
party" are more fully defined in the 
Commission's Meeting Policy. 16 CFR 
Part 1012. 

110114 GtfWfal requirsmtnts for various 
Mods of meetings. 

Meetings which involve Agency staff 
or the Commissioners, other than 
Commission meetings, are classified in 
the following categories and shall be 
held according to the procedures 
outlined within each category. 

(a) Hearings. Hearings are public 
inquiries held by direction of the 
Commission for the purpose of fact 
finding or to comply, with statutory 
requirements. The C^ce of the 
Sectary is responsible for providing 
transcription services at the hearings. 
Where possible, notice of forthcoming 
hearings will be published in the Public 
Calendar and the Federal Register at 
least 30 days before the date of the 
hearings. 

(b) Meetings between Commissioners 
or Aigency staff and outside parties. The 
requirements for Agency meetings 
between Commissioners or Agency staff 
and outside parties involving substantial 
interest matters are contain^ in 16 CFR 
Part 1012. 

(c) Commission meetings. The 
requirements for Commission meetings 
under the Government in the Sunshine 
Act. 5 U.S.C. S52b are contained in 16 
CFR Part 1013. 


(d) Staff meetings. As a general rule, 
only Agency employees attend staff 
meetings. At the discretion of the 

articipants. Staff meetings may be 

sted on the Public Calendar and 
attendance by the public may be 
permitted. Recordkeeping is at the 
discretion of the participants. 

(e) Advisory committee meetings. 
Meetings of the Agency's advisory 
committees are scheduled by the 
Commission. Advance notice will be 
given in both the Public Calendar and 
the Federal Register. Advisory 
committee meetings serve as a forum for 
discussion of matters relevant to the 
Agency's statutory responsibilities with 
the objective of providing advice and 
recommendations to the Commission. 
Hie Agency's advisory committees are 
the National Advisory Committee for 
the Flammable Fabrics Act. the Product 
Safety Advisory Council, the Technical 
Advisory Committee on Poison 
Prevention Packaging and the 
Toxicological Advisory Board. The 
Office of the Secretary is responsible for 
the recordkeeping for such meetings. 

The Commission's regulation for the 
management of its advisory committees 
is set out in 16 CFR 1018 

S 1011.4 Forms of advance puMIc notice 
of meetings; Public Celendar/Maeter 
Calendar and Federal Register. 

Advance notice of Agency activities is 
provided so that members of the public 
may know of and participate in these 
activities to the fullest extent possible. 
Where appropriate, the Commission 
uses the following types of notice for 
both Agency meetings subject to 16 CFR 
Part 1012 and Commission meetings 
subject to 16 CFR Pari 1013: 

(a) Public Calendar/Master Calendar, 

(1) Hie printed Public Calendar and the 
Master Calendar maintained in the 
Office of the Secretary are the principal 
means by which the Agency notifies the 
public of its day-to-day activities. The 
Public Calendar and/or Master 
Calendar provide advance notice pf 
public hearings, Commission meetings, 
Agency meetings %vith outside parties 
involving substantial interest matters, 
other Agency meetings, selected staff 
meetings, advisory committee meetings, 
and other activities such as speeches 
and participation in panel discussions, 
regardless of the location. The Public 
Calendar also lists recent CPSC Federal 
Register issuances and Advisory 
Opinions of the Office of the General 
Counsel. 

(2) Upon request in writing to the 
Office of the Secretary. Consumer 
Product Safety Commission, 
Washington, D.C. 20207, any person or 
organization %vill be sent the Public 


Calendar on a regular basis free of 
charge. In addition, interested persons 
may contact the Office of the ^cretary 
to obtain information from the Master 
Calendar which is kept current on a 
doily basis. 

(3) The Public Calendar and the 
Master Calendar, supplemented by 
meeting summaries, are intended to 
serve t^ requirements of section 270)(B) 
of the Consumer Product Safety Act (15 
U.S.C 2076{J)(8)). 

(b) Federal Register, Federal Register 
is the publication through which official 
notifications, including formal rules and 
regulations of the Agency, are made. 
Because the Public Calendar and/or 
Master Calendar are the primary 
devices through which the Agency 
notifies the public of its routine, daily 
activities, the Federal Register will be 
utilized only when requir^ by the 
Government in the Sunshine Act (as 
provided in 16 CFR Part 1613) or other 
applicable law. or when the Agency 
believes that the additional coverage 
which the Federal Register can provide 
is necessary to assist in notification to 
the public of important meetings. 

PART 1012—MEETINGS POLICY— 
MEEHNGS BETWEEN AGENCY 
PERSONNEL AND OUTSIDE PARHE8 

8«c 

1012.1 Scope. 

10124 Oermitioni. 

10124 Advance public notice of agency 
meetings. 

1012.4 Public attendance at agency 
meetifiga. 

10124 Recordkeeping for ogaocy meetioga. 

1012.6 The newa media. 

1012.7 Telephone cooversationa. 

Authoritr- Pub. L 02-473. 86 Slat 1207 (15 

U.aC 2051-41) aa amended by Pub. L. Oi- 
284. go Stat 503. Pub. L 05-310.02 Slat 306, 
Pub. L OS-431.02 Stat 3742; Pub. L 96-188, 81 
Stat. 568 (IS U8.C 1191-1204); Pub. L 86413. 
74 Stat 372. aa amended by Ihib. L 89-756.80 
Stat. 1303, and Pub. L 91-113,83 Stat 167 (15 
U4.C. 1261-74); Pub. L 81-401. 84 Stat 1670 
(15 U4.C 1471-76) and the Act of Aug. 7. 
1956, 70 Stat 953 (15 U.aC 1211-14). 

S 1012.1 Oeneral Policy conslderalioiis; 
Scope. 

(a) To achieve its goals of Involving 
the public in its activities and 
conducting its business In an open 
manner, the Agency, whenever 
practicable, shall notify the public in 
advance of all meetings Involving 
matters of substantial interest held or 
attended by its personnel, and shall 
permit the public to attend such 
meetings. Furthermore, to ensure the 
widest possible exposure of the details 
of such meetings, the Agency will keep 
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records of them freely available for 
inspection by the public. 

(b) This Part 1012. the Agency’s 
Meetings Policy, seta forth requirements 
for advance public notice, public 
attendance, and recordkc^eping for 
Agency meetings. 

{1012.2 DefInHions. 

(a) As used in this Part 1012, the 
following terms have the respective 
meanings set forth in paragraphs (aHd) 
of S 1011.2 of this subchapten “Agency.” 
“Agency staff.” “Commissioner.” 
“Commission.” 

(b) Agency meeting. Any face-to-face 
encounter, other than a Commission 
meeting subject to the Government in 
the Sunshine Act. 5 U.S.C 552b. and 
Part 1013. in which one or more 
employees, including Commissioners, 
discusses with an outside party any 
subject relating to the Agency or any 
subject under its jurisdiction. The term 
Agency meeting does not include 
telephone conversations, but see 

{ 10128 which relates to telephone 
conversations. 

(c) Outside party. Any person not an 
employee, not under contract to do work 
for the Agency, or not acting in an 
official capacity as a consultant to the 
Consumer Product Safety Commission, 
such as advisory committee members or 
offeror personnel. Examples of persons 
falling within this defmition are 
representatives from industry and 
consumer groups. Members of the news 
media when acting in a newsgathering 
capacity are not outside parties. (See 
also S 1012.7.) Officers and employees of 
the Federal Government when acting in 
their ofBdal capacities (except when 
advocating a particular course of action 
on behalf of an outside party) are not 
outside parties. 

(d) Substantial interest matter. Any 
matter, other than that of a trivial 
nature, that pertains in whole or in part 
to any issue that is likely to be the 
subject of a regulatory or policy decision 
by the Commission. landing matters, 
i.e., matters before the Agency in which 
the Agency is legally obligated to make 
a decision, automatically constitute 
substantial interest matters. Examples 
of pending matters are: Scheduled 
administrative hearings: matters 
published for public comments; petitions 
under consideration: and mandatory 
standard development activities. The 
following are some examples of matters 
that do not contitute substantial interest 
matters: Inquiries concerning the status 
of a pending matter, discussions relative 
to general interpretations of existing 
laws, rules, and regulations: inspection 
of nonconfidential CPSC documents bv 
the public; negotiations for contractual 


services: and routine CPSC activities 
such as recruitiment. training, meetings 
involving consumer deputies, or 
meetings with hospital staff and other 
personnel involved in the National 
Electronic Injury Surveillance System. 

{ 1012.3 Advance public notice of agency 
meetings. 

(a) Commissioners and Agency 
employees are responsible for reporting 
meeting arrangements for Agency 
meetings to the Office of the Secretary 
so that they may be published in the 
Public Calendar or entered on the 
Master Calendar at least seven days 
before a meeting, except as provided in 
paragraph (d) of this section. These 
reports shall include the following 
information: 

(1) Probable participants and their 
afniiations; 

(2) Date, time and place of the 
meeting: 

(3) Subject of the meeting (as fully and 
preciselv described as possible): 

(4) Who requested the meeting: 

(5) Whether the meeting involves 
matters of substantial interest; 

(6) Notice that the meeting is open or 
reason why the meeting or any portion 
of the meeting is closed (e.g., ^scussion 
of trade secrets): and 

(7) Names and telephone number of 
the CPSC host or CP^ contact person. 

(b) Once a report has been made to 
the Office of the Secretary, Agency 
employees subsequently desiring to 
attend the meeting need not notify the 
Office of the Secretary. 

(c) When there is no opportunity to 
give seven days advance notice of a 
meeting. Agency employees (other than 
the Commissioners or their personal 
staff) who desire to hold or attend such 
a meeting must obtain the approval of 
the General Counsel or his or her 
designee. Requests for waiver of the 
seven-day advance notice requirement 
by members of the staff who report to 
the Executive Director may only be 
submitted to the General Counsel or his 
or her designee in writing by the 
Executive Director or his or her 
designee. Personal staff of 
Commissioners must obtain the 
approval of their respective 
Commissioners. If the short notice is 
approved, the Agency employee must 
notify the Office of the Sectary in 
advance of the meeting to record the 
meeting on the Master Calendar. The 
Office of the Secretary shall publish 
notice of the meeting as an addendum to 
the next Public Calendar. 

(d) Exceptions. The notice 
requirement shall not apply to: 

(1) Meetings with outside parties not 
involving substantial interest matters 


(although such meetings should be 
limited where the public interest would 
be served): 

(2) Meetings with outside parties held 
during the normal course of surveillance, 
inspection, or investigation under any of 
the Acts administered by the 
Commission, including i^ormal citation 
hearings under the Federal Hazardous 
Substance Act or the Poison Prevention 
Packaging Act; 

(3) Meetings with outside parties 
concerning the settlement or negotiation 
of an individual case, including 
proposed remedial action, or meetings 
concerning any administrative or 
judicial action in which the outside 
party is a participant, party, or amicus 
curiae; 

(4) Routine speeches given by CPSC 
personnel before outside parties. 
However, for information purposes, 
personnel are encouraged to submit 
advance notice of these speeches to the 
Office of the Secretary for inclusion in 
the Public Calendar, 

(5) Meetings with other Federal 
personnel that are also attended by 
outside parties except where a specific 
matter to be discussed Is also pending 
before the Commission or its staH^; 

(6) Meetings with state, local or 
foreign government personnel 
concerning intergovernmental 
cooperative efforts and not the 
advocacy of a particular course of 
action on behalf of a constituency of the 
governmental entity; 

(7) Meetings or discussions with or at 
the request of either members of 
Congress and their staffs relating to 
legislation, appropriation or oversight 
matters, or Management and Budget 
personnel relating to legislation or 
appropriation matters: 

(8) ^e-proposal conferences involving 
conndential contracts made pursuant to 
41 U.S.C. 252(c)(12) in connection with 
potential litigation matters. 

{ 1012.4 Public attendance at agency 
nieetinga. 

(a) Any person may attend any 
meeting involving a substantial Interest 
matter unless that meeting has been 
listed as a closed meeting. For meetings 
not involving substantial interest 
matters, the chairperson of the meeting 
may exercise his or her discretion to 
allow attendance by a member of the 
public. 

(b) When meetings between Agency 
employees and outside parties are open 
to the public, attendance may be limited 
by space. When feasible, a person or 
organization desiring to attend such a 
meeting should give at least one day 
advance notice to one of the employees 
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holding or attending the meeting so that 
gufficient space can be arranged for all 
those wishing to attend 

(c) Members of the pablic attending 
Agency meetings generally may observe 
only. The chairperson of the meeting 
may exercise his or her discretion to 
permit members of the public to 
partidpate as well. 

(d) llie following Agency meetings are 
not open to the public: 

(1) Meetings, or, if possible, portions 
of meetings where the General Counsel 
or his or her designee has determined 
that proprietary data are to be discussed 
in such a manner as to imperil their 
confidentiality; 

(2) Meetings held by outside parties at 
whl^ limits on attendance are imposed 
by lack of space, provided that such 
meetings are open to the news media: 

(3) Meetings with outside parties held 
during the normal course of surveillance, 
inspection, or investigation under any of 
the Acts administered by the 
Commission, inducting informal citation 
hearings under the Federal Hazardous 
Substances Act or the Poison Prevention 
Packaging Act; 

(4) Meetings with outside parties 
concerning the settlement or negotiation 
of an individual case, including 
proposed remedial action, or meetings 
concerning any administrative or 
fudicial action in which the outside 
party is a partldpant party, or amicus 
curiae: 

(5) Meetings with other Federal 
personnel that are attended by outside 
parties except where a specific matter to 
be discussed is also pending before the 
Commission or its staff: 

(6) Meetings with state, local or 
foreign government personnel 
concerning intergovernmental 
(X)operative efforts and not the 
advocacy of a particular course of 
action on behalf of a constituency of the 
governmental entity; 

(7) (i) Meetings between Agencv staff 
(other than Commissioners and tneir 
personal staff) and an outside party 
when the General Counsel or his or her 
designee determines that extraordinary 
circumstances require that the meeting 
be closed. Requests for exemption by 
members of the staff who report to the 
Executive Director may be submitted to 
the General Counsel or his or her 
designee in writing only by the 
Executive Director or his or her 
designee. In such a case, the reasons for 
closing the meeting or a portion of the 
meeting shall be stated in the Public 
Calendar notice announcing the 
meeting; 

(ii) Meetings between a Commissioner 
(or his or her personal staff] and an 
outside party when, in the opinion of the 


Commissioner, extraordinary 
circumstances require that the meeting 
be closed. In such a case, the reasons for 
closing the meeting or a portion of the 
meeting roust be stated in the Public 
Calendar notice announcing the 
meeting: 

(8) Meetings or discussions with or at 
the request of either members of 
Congress and their staffs relating to 
legislation, appropriation or oversight 
matters, or Management and Budget 
personnel relating to legislation or 
appropriation matters; 

(9) Pre-proposal conferences involving 
confidential contracts made pursuant to 
41 U.S.C 252(c)(12). in connection with 
the potential litigation matters; 

S 10128 Recordkeeping for agency 
meetings. 

(a) This section describes and 
establishes requirements for the two 
types of records maintained for Agency 
meetings. Agency meeting summaries 
and transcripts. 

(b) Agency Meeting Summaries. 
A^ncy meeting summaries are written 
records settling forth the issues 
discussed at all Agency meetings with 
outside parties involving substantial 
interest matters. Any Commission 
employee %vho holds or attends an 
Agency meeting involving a substantial 
interest matter must prepare a meeting 
summary. However, only one agency 
meeting summary is required for each 
meeting even if more than one CPSC 
employee holds or attends the meeting. 
Agency meeting summaries are 
generally available to the public In the 
Agency's Public Reading Room in the 
OfRce of the Secretary as described in 
subsection (2). 

(1) An agency meeting summary 
should state the essence of all 
substantive matters relevant to the 
Agency, especially any matter discussed 
which was not listed on the Public 
Calendar, and should describe any 
decisions made or conclusions reached 
regarding substantial interest matters. 
An agency meeting summary should 
also indicate the date of the meeting and 
the identity of persons who attended. 

(2) An agency meeting summary or a 
notice of cancellation of the meeting 
must be submitted to the Office of the 
Secretary within twenty (20) calendar 
days after the meeting for v^ich the 
summary is required. The Office of the 
Secretary shall maintain a file of the 
meeting summaries In chronological 
order, which shall be available to the 
public to the extent permitted by law. 

(c) Transcripts. Transcripts are 
generally taken at public hearings and 
certain Agency meetings when complex 
subjects indicate verbatim records are 


desirable. The transcript may also 
include exhibits subm^f^ to be part of 
the formal record of an Agency meeting. 
Copies of such transcripts are placed on 
file for public inspection in the Office of 
the Secretary. 

f 10126 The news media. 

The Agency recognizes that the news 
media occupy a unique position in 
informing the public of the Agency's 
activities. The Commission believes that 
the Inherently pablic nature of the news 
media allows their activities to be 
exempt from the requirements of this 
part whenever Agency meetings are 
held with the news media for the 
purpose of informing them about Agency 
activities. Such Agency meetings are not 
exempt in the event that any 
representative of the news media 
attempts to influence any Agency 
employee on a substantial interest 
matter. 

} 10127 Telephone conversations. 

(a) Telephone conversations present 
special problems regarding Agency 
meetings. The Commission recognizes 
that persons outside the Agency have a 
legitimate right to receive informatioa 
and to present their views regarding 
Agency activities. The Commission also 
recognizes that such persons may not 
have the financial means to travel to 
meet with Agency employees. However, 
because telephone conversations, by 
their very nature, are not susceptible to 
public attendance, or participation. 
Agency employees must take care to 
ensure that telephone conversations are 
not utilized to circumvent the provisions 
of this Part 

(b) Two basic rules apply to telephone 
conversations: 

(1) Any Agency employee holding a 
telephone conversation in which 
substantial interest matters are 
discussed with an outside party must 
prepare a telephone call summary of the 
conversation. The summary must meet 
the requirements of { 10128(b), and 
must be submitted to the Office of the 
Secretary within twenty (20) calendar 
days of the conversation. The Office of 
the Secretary shall maintain file of 
telephone call summaries in 
chronological order which shall be 
available to the public to the extent 
permitted by law. 

(2) All Agency employees must 
exercise sound judgment in discussing 
substsantial interest matters during a 
telephone conversation. In the exercise 
of sudi discretion Agency employees 
should not hesitate to terminate a 
telephone conversation and insist that 
the matters being disctissed be 
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postponed until an Agency meeting with 
appropriate advance pubUc notice may 
be scheduled, or. if the outside party is 
financially or otherwise unable to meet 
with the Agency employee, until the 
matter is presented to the Agency in 
writing. 

PART 1013-<2OVERNMENT IN THE 
SUNSHINE ACT, RULES FOR 
COMMISSION MEETINGS 

Sec. 

1013.1 Genera! policy comiderations; scope. 

1013.2 Deflnitiom. 

1013.3 Announcement of commission 
meetings and changes after 
announcement 

1013.4 Public attendance at commission 
meetings. 

1013.5 Recordkeeping for commission 
meetings. 

1013.0 Public availability of transcripts, 
recordings and minutes of commission 
roeo lings. 

Authority: 5 U.aC. 552b(g). 

( 1013.1 General policy consideratlona; 
scope. 

(a) In enacting the Government in the 
Sunshine Act. 5 U.S.C. 552b. the 
Congress stated the policy that to the 
fullest practicable extent, the public is 
entitled to information regarding the 
decisionmaking processes of the Federal 
Government. The purpose of the 
Government in the Sunshine Act is to 
provide the public with such information 
while protecting both the rights of 
individuals and the ability of the 
Government to carry out its 
responsibilities. When the 
Commissioners of the Consumer Product 
Safety Commission hold meetings for 
the purpose of jointly conducting or 
disposing of Commission business they 
will conduct these meetings in 
accordance with the provisions of the 
Government in the Sunshine Act 

(b) This Part 1013 prescribes rules the 
Commission follows in carrying out the 
Government in the Sunshine Act 

9 1013.2 Definitions. 

(a) As used in this part 1013. the 
following terms shall have the 
respective meanings set forth In 
paragraphs (a), (c) and (d) of S 1011.2 of 
this sub^apter. **Agency,*" 
“Commissioner,** •'Commission.** 

(b) Majority of the Commission. Three 
or more of the Commissioners. 

(c) Commission meeting. The joint 
deliberations of at least a majority of the 
Commission where such deliberations 
determine or result in the joint conduct 
or disposition of official Agency 
business. This term does not include 
meetings required or permitted by 

9 1013.4(b) (to determine whether a 
meeting will be open or closed). 


meetings required or permitted by 
9 1013.3(e) (to change the subject matter 
of a meeting or the determination to 
open or close a meeting after the public 
annotmeement) or meetings required or 
permitted by 1013.3(c) (to dispense with 
the one week advance notice of a 
meeting). 

9 1013.3 Announcement of commission 
meetings and changes after 
announcement 

(a) The Secretary of the Commission 
is responsible for preparing and making 
public the announcements and notices 
relating to Commission meetings that 
are required in this part 

(b) The Agency shall announce each 
Commission meeting in the Public 
Calendar or Master Calendar at least 
one week (seven calendar days) before 
the meeting. The Agency shall 
concurrently submit the announcement 
for publication in the Federal Register. 
The announcement and the Federal 
Register notice shall contain the 
following information: 

(1) The date, time, and place of the 
meetii^ 

(2) The subject matter of the meeting: 

(3) Whether the meeting will be open 
or closed to the public; 

(4) The name and phone number of 
the oflidal who responds to requests for 
information about the meeting. 

(c) If a majority of the Commission 
determines by recorded vote that 
Agency business requires calling a 
meeting %vitbout seven calendar days 
advance public notice, the Office of the 
Secretary shall announce this 
determination In the Public Calendar or 
Master Calendar at the earliest 
practicable time and shall concurrently 
transmit the announcement for 
publication in the Federal Register. 

(d) When necessary and at the 
direction of the Chairman, the Secretary 
shall change the time of a Commission 
meeting after the announcement in the 
Public Calendar or Master Calendar. 
Any such change shall be entered on the 
Master Calendar and such other notice 
shall be given as is practicable. 

(e) After announcement of a 
Commission meeting in the Public 
Calendar or Master Calendar, the 
Commission may change the subject 
matter of a Commission meeting or the 
decision to open or close a Commission 
meeting or portion thereof to the public, 
only if a maiority of the Commission 
determines by recorded vote that 
Agency business so requires, and only if 
a majority of the Commission 
determines by recorded vote that no 
earlier announcement of the change was 
possible. The Commission shall 
announce the change in the Public 


Calendar or Master Calendar at the 
earliest practicable time before the 
meeting and shall concurrently transmit 
the announcement for publication in the 
Federal Register. Announcement of the 
change shall include the vote of each 
Commissioner upon the change. (See 
also 9 1013.4(d) for requirements for 
Commission reconsideration of a 
decision to open or close a meeting to 
the public.) 

9 1013.4 Public attef>dar>ce at commission 
meebnga. 

(a) Attendance by the public Every 
portion of every Commission meeting 
shall be open to public observation 
except as provided in paragraph (b) of 
this section. Notwithstandii^ the 
applicability of the exemptions 
contained in paragraph (b) of this 
section, a Commission meeting or 
portions thereof shall be open to public 
observation when the Commission 
determines that the public interest so 
requires. The Commission shall take 
into account in all cases the relative 
advantages and disadvantages to the 
public of conducting the Commission 
meeting in open session. The number of 
public observers shall be limited only by 
availability of space. Attendance by the 
public shall be limited to observation 
and shall not include participation. To 
the extent their use does not interfere 
with the conduct of open meetings, 
cameras and sound>recording equipment 
may be used at open Commission 
meetings. The Chairman or presiding 
Commissioner shall insure that use of 
such equipment does not disrupt the 
meeting. 

(b) Exemptions to the requirement of 
openness. The requirement in paragraph 
(a) of this section that all Commission 
meetings be open to public observation 
shall not apply to any Commission 
meeting or portion thereof for which the 
Commission has determined in 
accordance with the procedures for 
closing meetings set forth in paragraph 

(c) of this section, that such meeting or 
portion thereof is likely to: 

(1) Disclose matters that are 
specifically authorized under criteria 
established by an Executive Order to be 
kept secret in the interest of national 
defense or foreign policy and in fact are 
properly classified pursuant to such 
Executive Order, 

(2) Relate solely to the internal 
personnel rules and practices of the 
Agency, 

(3) Disclose matters specifically 
exempted from disclosure by statute 
(other than 5 U.S.C 552): Provided. That 
such statute (I) requires that the matters 
be withheld from the public In such a 
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manner as to leave no discretion on the 
issue, or (ti) establishes particular 
criteria for withholding or refers to 
particular types of matters to be 
withheld; 

(4) Disclose trade secrets and 
commercial or financial information 
obtained from a person and privileged 
or confidentiak 

(5) Involve accusing any person of a 
crime, or formallv censuring any person; 

(6) Disclose information of a personal 
nature where disclosure would 
constitute a clearly unwarranted 
invasion of personal privacy: 

(7) Disclose investigatory records 
compiled for law enforcement purposes 
or information which if written would be 
contained in such records, but only to 
the extent that the production of such 
records or information would, (i) 
interfere with enforcement proceedings, 

(ii) deprive a person of a right to a fair 
trial or an impartial adjudication, (iii) 
constitute an unwarranted invasion of 
personal privacy, (iv) disclose the 
identity of a conndential source and. in 
the case of a record compiled by a 
criminal law enforcement authority in 
the course of a criminal investigation, or 
by an aeency conducting a lawful 
national security intelligence 
investigation, confidential information 
furnished only by the confidential 
source, (v) disclose investigative 
techniques and procedures or. (vi) 
endanger the life or physical safety of 
law enforcement personnel; 

(8) Disclose information contained in 
or related to examination, operating or 
condition reports prepared by. on behalf 
of, or for the use of an agency 
responsible for the regulation or 
supervision of financial institutions; 

(9) Disclose information the premature 
disclosure of which would be likely to 
significantly frustrate implementation of 
a proposed Agency action. This 
provision docs not apply in any Instance 
where the Agency has already disclosed 
to the public the content or nature of its 
proposed action, or where the Agency is 
required by law to make such disclosure 
on its own initiative prior to taking final 
agency action on such proposak or 

(10) Specifically concern the Agency's 
issuance of a subpoena, or the Agency's 
participation in a civil action or 
proceeding, an action in a foreign court 
or international tribunal, or an 
arbitration, or the initiation, conduct, or 
disposition by the Agency of a particular 
case of formal agency adjudication 
pursuant to the procedures in 5 U.S.C. 

554 or otherwise involving a 
determination on the record after 
opportunity for a hearing. 

(c) Proc^ure for closing Commission 
Meetings. The following procedure shall 


be followed in closing a Commission 
meeting or portion thereof to public 
observation: 

(1) A majority of the Commission must 
vote to close a meeting or portion 
thereof to public observation pursuant 
to paragraph (b) of this section. A 
separate vote of the Commission shall 
be taken for each matter with respect to 
which a Commission meeting is« 
proposed to be closed to public 
observation. Bach such vote may, at the 
discretion of the Commission, apply to 
that portion of any meeting held within 
the following thirty days in which such 
matter is to be disctissed. The vote of 
each Commissioner participating in such 
vote shall be recorded and no proxies 
shall be allowed. 

(2) Any person whose Interest may be 
directly affected if a portion of a 
Commission meeting is open may 
request in writing to the Office of the 
Secretary that the Commission close 
that portion of the meeting on the basis 
of paragraph (b)(5), (d) or (7) of this 
se^on. The Commission shall vote on 
such requests if at least one 
Commissioner desires to do so. 

(3) Before the Commission may hold a 
closed meeting the General Counsel 
must certify that in his or her opinion, 
the meeting may properly be closed to 
the public Such certification shall be in 
writing and shall state each relevant 
exemptive provision. 

(4) Within one day of a vote in 
accordance with paragraph (c) (1) or (2) 
of this section to close a Commission 
meeting or portion thereof, the Secretary 
shall make available to the public a 
notice setting forth: 

(0 The results of the vote reflecting 
the vote of each Commissioner; 

(ii) A full explanation of the action of 
the Commission closing the meeting or 
portion thereof, including reference to 
the specific basis for sucm closing (see 
paragraph (b) of this section) and an 
explanation, (without disclosing exempt 
information), of why the Commission 
concludes on balance, taking Into 
account the relative advantages and 
disadvantages to the public of 
conducting the meeting in open or 
closed session, that the public Interest 
would best be served by closing the 
meeting; 

(iii) A list of all non-Agency personnel 
exp^ted to attend the meeting and their 
afniiations; and 

(iv) A certification by the General 
Counsel that in his or her opinion, the 
meeting may properly be closed to the 
publia If a vote to close a Commission 
meeting takes place on the same day as 
the meeting, the certification must 
made available to the public before the 
meeting is convened. 


(5) The public release of the portion of 
the written statement required by 
paragraph (c)(4)(ii) of this section may 
be delayed upon a determination by the 
Commission, by recorded vote, that such 
a notice, or portion thereof, would 
disclose information which may be 
withheld in accordance with paragraphs 
(b)(1) through (10) of this section. 

(d) Reconsideration of a decision to 
open or close a Commission meeting. 
The Commission may, in accordance 
with the procedures in S 1013.3(3) or 
§ 1013.4(c)(2) reconsider its decision to 
open or close a Commission meeting 
when it finds that the public interest so 
requires. 

(1013.5 Recordkeeping requirements. 

(a) Commission meetings, transcripts, 
recordings, or minutes 

(1) The Agency shall maintain a 
complete transcript or electronic 
recording of each Commission meeting, 
whether open or closed, except that in 
the case of a Commission meeting or 
portion thereof closed to the public 
pursuant to subparagraph (10) of 
8 1013.4(b). the Agency may elect to 
maintain a set of meeting minutes 
instead of a transcript or a recording. 
Minutes of such closed Commission 
meetings shall: 

(1) Fully and clearly describe all 
matters discussed, and 

(ii) Provide a full and accurate 
summary of any actions taken and the 
reasons therefor, including a description 
of each of the views expressed on any 
item and the record of any roll call vote 
(reflecting the vole of each 
Commissioner on the question). All 
documents considered in connection 
with any action shall be identiBed in the 
meeting minutes. 

(2) The transcript, recording or 
minutes of closed Commission meetings 
shall include the certification by the 
General Counsel or by his or her 
designee, required by 8 t013.4(c)(3) and 
a statement by the presiding 
Commissioner setting forth the date, 
time and place of the meeting and the 
persons present 

(3) The transcript recording, or 
minutes of any Commission meeting 
may include attachments such as 
Commission opinions, briefing papers, 
or other documents presented at the 
meeting. 

(4) The transcript and accompanying 
material shall be maintained by the 
Secretary for a period of at least two 
years after the meeting, or until one year 
after the conclusion of any Agency 
proceeding with respect to which the 
meeting, or portion thereof, was held, 
whichever occurs later. 
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(b) Minutes of Cotnmissiofi Decisions. 
Minutes of Commission Decisions 
summarizing the issues presented to the 
Commission for decision and indicating 
the vote of each Commissioner 
document the decisions of the 
Commissioa whether made at open or 
closed meetings or by ballot vote. The 
Commission's final Minutes of 
Commission Decisions, issued by the 
Office of the Secretary, constitute the 
o^cial means of recording the decisions 
of the Commission and the votes of 
individual Commissioners. 

91013.6 Public availabUNy of trsff^scripts, 
recordings and minutes of commission 
meetings. 

(a) Availability of transcripts, 
recordings or minutes. The Agency shall 
make available to the pubUc the 
transcript, recording or minutes of 
Commissioa meetings. However, unless 
the Commission finds that the public 
interest requires otherwise, any portion 
of the transcript, recording or minutes of 
a closed Commission meeting which is 
determined to contain information 
which may properly be withheld from 
the public on the b^s of subparagraphs 

(1) through (10) of { 1013.4(b) need not 
be made available to the public 

(b) Procedures for making available 
transcripts, recordings or meeting 
minutes. Meeting records will be made 
available for inspection, or copies will 
be furnished, as requested, in 
accordance with the following 
procedures. 

(1) Requests. Requests for inspection 
or copies shall be in writing addressed 
to the Secretary. Consumer Product 
Safety Commission, Washington, D.C 
20207. A request must reasonably 
describe the Commission meeting, or 
portion thereof, including the date and 
subject matter or any other information 
which may help to identify the 
requested mat^al. 

(2) Responses to requests. The 
responsibility for responding to requests 
for meeting records is vested in the 
Secretary of the Commission. In any 


case where the Secretary or his or her 
designee, in his or her discretion, 
determines that a request for an 
identifiable meeting record should be 
initially determined by the Commission, 
the Sectary or his or her designee may 
certify the matter to the Commission for 
decision. In that event, the Commission 
decision shall be made within the time 
limits set forth in paragraph (b}(5)(ili) of 
this section and shall be ^aL 

(3) Time limitations on responses to 
requests. The Secretary or his or her 
designee shall respond to all written 
requests for copies of meeting records 
within ten (10) working days. The time 
limitations on responses to requests 
shall begin to run as of the time a 
request for records is received and date 
stamped by the Office of the Secretary. 

(4) Responses: Form and content. 
When a requested meeting record has 
been identified and Is available for 
disclosure the requester shall either be 
informed as to where and when the 
records will be made available for 
inspection or be supplied with a copy. A 
response denying a written request for a 
meeting reco^ of a closed Commission 
meeting sbaU be in %vriting signed by the 
Secretary and shall include: 

(i) A reference to the specific 
exemptions under the Government in 
the Sunshine Act [5 U.S.C 552b(c]] 
authorizing the denial: and 

(ii) A statement that the denial may be 
appealed to the Commission pursuant to 
subparagraph (5) of dlls paragraph. 

(5) Appels to the Commissioners. 

(i) When the Secretary or his or her 
designee has denied a request for 
records in whole or in part the requester 
may. within 30 days of its receipt 
appeal the denial to the Commissioners 
of the Consumer Product Safety 
Commission by writing to the attention 
of the Chairman, Consumer Product 
Safety Commission, Washington, D.C 
20207. 

(ii) The Commission will act upon an 
appeal within 20 working days of its 
receipt The time limitations on an 
appeal begin to run as of the time an 


appeal Is received by the Office of the 
Chairman and date stamped. 

(iij) The Commission's action on 
appeal shall be in writing, signed by the 
Chairman of the Commission if the 
appeal is denied and shall identify the 
Commissioners who voted for a denial 
A denial in whole or in part of a request 
on appeal for records of a closed 
meeting shall set fordi the exemption 
relied on and a brief explanation 
(without disclosing exempt information] 
of how the exemption applies to the 
records withheld. A denial in whole or 
in part shall also inform the requester of 
his or her right to seek judicial review as 
specified in 5 U.S.C. 552b(h). 

(6) Fees, (i) Fees shall be charged for 
copies of transcriptions of recording or 
minutes in accordance with the schedule 
contained in paragraph (b)(6)(iii) of this 
section. 

(ii) There shall be no fee charged for 
services rendered in connection with 
production or disclosure of meeting 
records unless the charges, calculated 
according to the schedule below, exceed 
the sum of $2Si)0. Where the charges are 
calculated to be an amount in excess of 
$25.00, the fee charged shall be the 
difference between $25.00 and the 
calculated charges. 

(ill) The schedule of charges for 
furnishing copies of meeting records is 
as foUows: 

(A) Reproduction, duplication or 
copying of transcripts or minutes: 10 
cents per page. 

(B) Reproduction of recordings: actual 
cost basis. 

(C) Transcription (where meeting 
records are in the form of a recording 
only): actual cost basis. 

(D) Postage: actual cost basis. 

Dated; July 17.1961. 

Sadya E. Dunn, 

Seenkuy, Consumer Product Safety 
Commission 

(FS Ok. POM MS am) 
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1138. .... 36151 

701_ 


-,34794, 36833 

1446.. 

_35520 

742.,^—M,,,. 36833 

1701 _35109 

1201 


_ 37019 

3015-37252 

1202. 


..— 37019 



1203. 


_37019 

8 CFR 


1204. 


_37020 

100_ 

_36827 

Proposed Rules: 


211_ 

_37239 

Ch. II_ 


___ 35109 



Ch. V...-. 


_35927 

9 CFR 


207_ 


_37516 

75_ _ 

.34793. 37018 

220_ 


_-37516 

82.. 36691 

221. 


_.^37516 

91__—.35912 

225_ 

37905 

92.. 

.37240 

524.-_ 


__ 37056 

307—... 

__-36113 

545_ 


_37714 

310_ 

_36113 

613. 

■ MUTIT-r 

_35663 

312-™ 

_38070 

614.— 


-.3510a 35863 

316__ 

__-38070 

615_ 


_35117 

Proposed Rules: 


701. 


36862 

51- 

-34805 

1204_ 


...36712, 36864 

71 .. 

-36711 




83_ 

—_38711 

13 CFR 



92. 

——.38000 

101. 


__—34309 

P01 . 

., 35^70 

107_ 


-.34309.36835 

203- : 

_35279 



312... 

-37514 

14 CFR 



am . 

35660 

21 — 


_37878 

381.. 

...37514 

3a- 

34796. 34797, 35487- 


lOCfR 


2 _ 

20 ,...., 

21. 

3a. 


.34794. 35406, 38061 

. 38081 

.38081 

36118, 38081 
_38081 


40.. „„ 

51_ 

61.. .,^ 
72.„... 

73.. ... 

170.. 

206.. 


...36081 

...38081 


.38081 


35400.35913.35015,36916. 

36835.36836,37241.37242, 
37878-37886 

47_ 35491 

71..34560. 34561.34797. 

34798,35492.35917.36837- 
36839.37243 

75,..,,,._ 34796 

95_ 35492 

97_ 35497 

107_ 36053 


210 ., 

211 ,. 

212 

214.. .. 

220 .. . 

376.. .. 

620.. ,- 


.36110 

.38061 

.36118 

...38081 

34558 

,,.34558 


-34558. 36080, 36092 
,..-34558.36092 
,34558 
.34568 
-.35614 
.34558 


622. 

623.. . 

624.. .. 

781.. . 

1060.. 


-.34568 

-.34568 

-.34556 

-37019 

..35630 


Propo—d RuIm: 
2 


2a- 


.35926 

,35662 



12CFR 

328.— 

531.. - 
545.- 

546.. 

563.. . 

571.. 

818.. - 


36522,35662 
„ 35662 
-.34595 
,35280 

..35682 

..36103 


.37875 
-36828 
36828. 37625 
37628 
36828. 37628 
.36826 
-35082 


121,™-, 
129 _ 

-,35611,38053.38048 
... 36053 

135 _ 

—__ 36053 

202— 

_ 354flA 

221 _ 

..— 35632 

249. .. 

36498 

3861,™ 

__ 34561 

1245 

. „ _ .37023 

Proposed Rules: 

Ch. 1 _ 34508. 37905 

1 __ 

_ _38054 

21-™-, 

— 35929, 38062 

39 ..._ 

.34347. 34596. 34806. 
35523,35933.36864 



___.38054. 

, ,,, 

45.. 

^ . 38082 

71 . -34597, 34808. 34810, 

35525-35528.35934.37278, 
37279.30906-37910 
75. .34810 35035 

93 _ 

_ 36068 

159, _ 

, .... 36068 

221_ 

_35938 

22 a 38711 

250 

...35p38 

297 __ 

_ 35664 

380 _ 

__ 35664 

399 _ 

36714 

IS CFR 


7e_ 

37020 

___37020 

7a _ 

_ 37029 

030 _ 

__35253 

Proposed Rules: 

806 .-. 34812. 36715 


939— 


,.37718 


16CFR 


1011-_ 38322 

1012 _ 38322 

1013 . 38322 

PropoMd Rules; 

Ch. I_-_35118 

13_-..—.34563 

305_——_38105 

419_36840 

438—™—_35668 

600..:_ 35940 

1610,_-_,—34816 

1611_-_34816 

1700—-—35296 


17 CFR 


1——_.... 

__ 34799 

4 _.--rr,-. 

-34310. 34799 

40_^ 

.—.......34310 

210- -- 

36120, 37244 


211_36127 

239.__36120, 37244 

240- 35633, 35634. 37040 

270...36120. 37244 


274__36120. 37244 

Proposed Rules: 

1_ 35682 

17_ —35682 

33_35682 

230_36195 


18CFR 

271_35082, 36691. 36692 

1300—..35486 

Proposed Ruiss: 


141„ 

...35298 

157— 

..35529 

271 

.35110 

292___ _ 36715 

375--. 

___35529 


19 CFR 


18- 36841,37887 

24_ 36841 

103w——_35084 

151 _-.37888 

152 _——35084 

175..-.-.35084 

201_36692 

Proposed Rules: 

12_ 34598 

101_35082 


520 ".’1* 

,^131. 37501 

622_ 37042.37500 

524___ 

_37043 

558_ 

561——,. 

.36132,37043 
-36133, 37502 

660_ 

_38134 

700..-_ 

- 38073 

710___ 

__36073 

720-_ 

_38073 

730.... 

.-38073 

1308.. 

.. .37503 

Proposed Rules: 

Ch. 1 . 

610 _ 

.-.35120 

_35121 

660.. 

..™-„ 35122 

1308.. 

_35529 

22 CFR 

181 __ 

_ 35917 

23 CFR 


450_ 

625.—,—__ 

_ 34564 

,™-™ 34564 

830..,1__ 

__ 34664 

655.,.,™—™-. 

34564 

865..—_ 

.™.™. 35502 

24 CFR 


201__ 

.-37504 

571 ,, , 

-,_, 37504 

Proposed Rules: 

203.-.-. 

_37279 

25 CFR 

115... 

259.. 

.36135, 38074 
_37044 

26 CFR 


1.-. 

8s.. 

34567. 37868 
34311. 37800 

31_37800 

57 

_37631 

Proposed Rules: 

1 _ 34348. 36198. 36065 

6. .. 34346 

25_ — .36190 

31 _L...38108 

54 

_ 3810R 

301_»190 


27 CFR 

Propossd Rulst: 

4 _ 34816.37282 

5. _ 34816. 37282 

7 _ 34816. 37282 


20 CFR 

653. -34800 

Proposed Rules: 

404 _ 37521 

21 CFR 

50 _ 35084, 35085 

74 - 35085 

81 - 35086 

82 - 35086 

130 - 37600 

155 - 35086 

172 _ 38072 

176 - 35086,36129 

177 . 37042 

178 _ -.35087 

320 _ 36130 


28 CFR 

0 

.... ,.,.,...,3884^1 

a_ 

35635. 35637, 35639. 


36137.36138 

18_ 

___ 36140 

40_ 

, , „ 38843 

527. 

_ _ 34548 

541: 

34548 

545,_ 

_ 34548 

670. 

.34550 


Proposed Rules: 


16__—.35301 


540.!! 

... 34554 

29 CFR 


1. 

.-.36140 
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iii 


4_ 

_36140 

648__ 

_38766 


37723 

R 

5tfii4n 

651... 

_——37870 

60. 

_— 37287 

8 - - 

36140 

690__ 

_37862 

65_ 

_37057 

1910- 

Proposed Rules: 
1910 

,..37891, 38074 

802-.. 

-.3634a 37247 
.-37484. 38079 

81_ 

_34819. 37724 

777, ■■ ,, , 

85_ 

___38717 

38108 

Proposed Rules: 
624. 


86_ 

_35128 

1952 _ 

_36141 

. .37470 

122_ 

_36719 

PRtQ 

_36693 

625.————,. 

37470 

180_ 

.,.34353. 34603. 37290 

2673_ 

Proposed Rules: 

_37244 

626.—,—, 

—.—,.37470 

264_ 

. . _ —.37627 

627_ 

_-37470 

773. 

..36213 


1601.... 

1910.. 



.37523 

.35683 


_37505 

3723^ 37283 
3723a 37283 
37232. 37283 
.. 37283 

_36212 

_37524 

_34784 

_34784 

.34348 

_34348 

.34348 

34784. 37716 
...._34784 


..35106 


.....37717 
.38715 


..38346.36495. 

36596 

....34574 

34325.34328 


32CFR 
1 through 39.... 

70__ 

212. 37634 

288. .....37642 

298a......_ 35640 

505,-35258 

556._ 37634 

706_ 35502 

688_35642 

2200. 34328 

PropoMd RuIm; 

199. 34351 

33CFR 

100.-.34574 

117_34575-34679. 36843. 

37246 

161_34579 

Propot«d RuIm: 

84.-..37002 

65- 37006 

80_ 37008 

87_-_37010 

80_ 37012 

117_ 34600. 35531.35532 

144_-_37286 

149_37286 

165_ 35941 

175- 37286 

209_ 34583.35123 


34CFR 

206. . 

620. _ 

639 . 



34328 
34328 
36694. 37895 
_35258 

.36142 
36142 
35068 
__37045 

37911-37915 

_37916 

.. 34353 


.34329 

.34329 



_35072 

.37594. 38079 
.36338 


37046 

34800 

35123 


34329 

.34330. 37046 
34329 
34329 
.34329 
34329 
34329 
34329 
-35503 
35503 

34600 

40CFR* 

51 -36695 

52.. -..—34584. 34801, 35069, 
35259.35642.36605-36700, 

37047,37642 

81-34801, 36701. 37896 

86.-,-37048. 37247, 37508 

122 - 35090. 35246, 36703. 

38318 

123 _ 35259. 36704. 36844. 

36845 

124 . -.36704 

162--34345, 36706 

180- 34345. 34585. 34586. 

37248.37249.37509 
256.-34802 

260.. . 

261.,, 

264.. . 

265.. . 

707.. . 

PropoMd Rutoc; 

52 .34815-34818. 35301. 

35684-35686.36716.36869. 
37057.37525.37527,37722, 


-.35246 
.34587, 35246 
...35246. 38318 
.-35246. 38318 
_37608 


41CFR 
Ch. 1 

Ch, 101..-. 

15-15_ 

60-1_ 

60-2_ 

60-4__ 

60-20.. 

60-30. 

60-50,- 

eo-6a_ 

60-250. 

60-741__ 

101-26_ 

101-30. 

101-35_ 

101-36,__ 

101-37_ 

101-61_ 


.34803. 


34804, 

34804, 

34804, 

34804, 

34804, 

34804, 

34804, 

34804. 

34804, 


.36142 
.38145 
.36707 
,36144 
.36144 
. 36144 
.36144 
.36144 
.36144 
.36144 
.36144 
.36144 
.35643 
.35644 
.37651 
-37651 
,36708 
,37651 


PropoMd Ruttft: 

Ch. 60._ 

16.. 

42 CFR 

Propotttd RuIm: 
433...—-.. 


36213, 37528 
35688 


—-,..38262 


43 CFR 

Propoaad Rul««: 

Ch. I. 34345 

426_37528, 37529 

3110..-—___-_37250 

3130._ 37725 

Public Land Ordcrt: 

1778 (Revoked by 
PtO 5966)__35507 

5963 __-_35503 

5964 _35506 

5965 --..35509 

5966 -35507 

5967 _35507 

5968 _35504 


5969.. .. 

5970.. .. 

5971— 

5972- - 

5973.. - 

5974.. - 

5975.. - 

5976.. - 

5977- - 

5978— 
5976— 


.35509 

_35504 

.35508 

_35507 

.35509 

—35510 

_35510 

_35504 

_35506 

_36849 

_38079 


44 CFR 

64 _ 35261,37653, 37655 


65.- 

66 ... 


35263, 37662 
.35921 


67-37683-37683 

70. -.37683-37692 

Proposed Rules: 

10. 35942 

67-35127, 35303-35310. 

37529-37532,37730-37737 


45 CFR 


Proposed Rules: 

71 . 

95 _ 

1176 _ 

.37049 

M,.36200 

...35647 

1210.-. 

308 

_35511 

_38380 

304. 

1392,. 

.^.3«280 

...37049. 36280 

1595. 

,38280 

1596 . 

...37049. 38280 

46 CFR 

310.— 

.37693 

345-- 

348,____ 

_36709 

,—.♦36709 

347_ 

510_—__ 

__36709 

, ..36145 

Rni 

,,3^001 

536.-___ 

Proposed Rulte: 
25. 

.35091, 35092 

„ _37290 

33. 

__37290 

45..——_ 

_37292 

75-.—— 

.—.37290 

94,_—— 

_37290 

106.. 

..-37290 

160——. 

_ .,37290 

164 

„„ .. 37390 

188 -, nn--.n-, 

, 37390 

loa 

___37290 

510_ 

—,36216 

511_ 

5ia—__ 

_37739 

_37739 

47 CFR 

0 

35450. 36850 

13 

364R0 

73.34587-34590. 35094, 


35450,36850-38855,37697- 
37900 

74.™_ -..35450 

83_ 35450 

Proposed Rules: 

0—35532 

a_36871.37916 

21_36871 

73 .34603-34609, 35127- 

35133,35534,36217.37058. 

37919-37925 

74 - 35532, 37916 

87- 38871 

90- 36871.37927.37951 


48 CFR 

Proposed Rules: 

31. 

42.. 


-35943 

..-35943 


49 CFR 

Ch. X_35098. 36145 

1_ 37902 

25-,-36856 

27- 37488 

173—--36858 

191 -..37250 

192 - 37250 

390- 37902 

571_37904 

613,,..—._34564 

1002-..35648. 37702 

1003. 35516 

1033.34591. 34593. 36146 

1043.-__35516 

1051-34594 
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1 

1109_ 


_35105 

1120A^ 


3770? 

1128 . 


..35646 

1300— 

_ 

34804. 35516 

1303^... 


..34804 

13 (U , 


.34604 

IfVM 


34A04 

1»7_ 


_34604 

1308..... 

. .. 

........34604 

1310.:.^ 


34804. 35516 


IRuIm: 


172_ 


_37951 

174_ 


_37951 

9^9 


.37952 

571- 

..36872. 36873. 37952 

lOOfi 


35134 

1008__ 


...35134 

1047^...< 


_36721 

1051 


35134 

1127™ 


_35137 

1307^. 


34319 

50CFR 



611 


, 3MI59 

USP 


37051. 37509 

861_ 

. . 

_37705 

1174 


.35517 

PropoMd RuIm; 




_37059 

_ 

20- 


35316.36056 

611- 

.35635. 35536. 37533. 


37954 
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AGENCY PUBUCATION ON ASSIGNED DAYS OF THE WEEK 

The foSOKMng ageixiet have agreed to pubtrsh all 
documents on two assigned days of the wooK 
(Monday/Thursday or Tuasday/rnday) 

TN* tt • voiuntaty program. (Saa OFB NOTICE 

4t FA 32914, Augual «. IOTA) ' 


Monday 

Tuatday 

TTr^-ifry 

Thursday 

Friday 

DOT/SeCRETARY 

USOA/ASCS 


DOT/SECRETARY 

USOVASCS 

DOT/COAST GUARD 

USDA/FNS 


DOT/COAST GUARD 

USOA/FNS 

DOT/FAA 

USDA/FSQS 


DOT/FAA 

USOA/FSOS 

OOT/FHWA 

USOA/REA 


DOT/FHWA 

USOA/REA 

DOT/FRA 

MSPB/OPM* 


DOT/FRA 

MSPB/OPM 

. J DOT/NHTSA 

LABOR 


DOT/NHTSA 

LABOR 

Tdot/rspa 

HHS/FCK^ 

- 

DOT/RSPA 

HHS/FOA 

* DOT/SLSOC 



DOT/SLSOC 


OOT/UMTA 



DOT/UMTA 


CSA 



CSA 



Documents normalty scheduled tor pubiicetton on e day that 
wfll be a Federal holiday win be pubished the neat rrork 
day foltowinQ the holiday. 

Comments on this program are stM invltad. 

Comments should be submitted to the 


Day^-the-Week Program Coordtoator. 
OHtoe of the Federal Register. 

National Archives and Records Service, 
Gerreral Services Administratkxx 
Washington. D.C 20408. 


Uat of Public Laws 

Note: No public bills which have beoDms law were received by the 
Office of the Federal Register for inclusion in today's list of Piibttc 
Laws. 

Last Ustins |uly 21.1901 
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Just Released 



Code of 
Federal 
Regulations 

Revised as of April 1,1981 


Quantity . Volume 

Price 

Amount 

Title 20—Employees’ Benefits 

$7.50 

S 

(Parts 400 to 499) 

Title 21—Food and Ougs 

5.50 


(Parts 600 to 799) 


Total Order 

$ 


for laeo appMr* in the beck of the first Mue ol Ihe Feoerel Reoeie 
ta Ilia Reeder Aids sectfon. in edcMon, e checkiiet of current CFR vokimee. oomprtsinQ e corrrtee 
CFReHappiMeechrnonihintheLSAfLfltofCFRSectioneAf^^ ^ 


Ptmso do not detgch 


Order Form 


Mail to: Superintendent of Documents. U S. Government Printing Office, Washington, D.C. 20402 


EndoeedMS- Matia check or money order peyitiie 

10 Supenmendent of Oocumente (Pleeee do not send cash or 
stamps). Include an adcMtonel 26% for foreign muling 

Charge Id my Dilsaiil Aooouni No. 

n I 11 11 i -n 

Order No_ 



OredN Card Orders Only 


Total charges S_Fill in the boxes below 


Credit 
Card No. 


irn m r 1111111111 


Expiration Date 
MonttUYear 


rrrn 


Pt^se serxl me the Code of Federal Regulations publications I have 
selected above. 

Name—First. Last 



For Office Use Only. 

Quantity Charges 


Enclosed 


To be mailed 


Subscriptions 


Postage 


Foreign handling 


MMOB 


OPNR • 


UPNS 


Discount 


Refund 



































































